UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 8-K
CURRENT REPORT
PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
Date of Report (date of earliest event reported): April 30, 2021

EHEALTH, INC.
(Exact Name of Registrant as Specified in its Charter)

Delaware

001-33071

56-2357876

(State or other jurisdiction of incorporation)

(Commission File Number)

(I.R.S. Employer Identification No.)

2625 AUGUSTINE DRIVE, SECOND FLOOR
SANTA CLARA, CA 95054
(Address of principal executive offices) (Zip Code)

(650) 584-2700
(Registrant’s telephone number, including area code)

Not applicable
(Former name or former address, if changed since last report.)
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the
following provisions:
☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
Securities registered pursuant to Section 12(b) of the Act:
Title of each class

Trading Symbol(s)

Name of each exchange on which registered

Common Stock, par value $0.001 per share

EHTH

The Nasdaq Stock Market LLC

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (17 CFR §230.405) or
Rule 12b-2 of the Securities Exchange Act of 1934 (17 CFR §240.12b-2).
Emerging growth company ☐
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐

Introductory Note
As previously disclosed, on February 17, 2021, eHealth, Inc. (the “Company”) entered into an Investment Agreement (the “Investment Agreement”)
with Echelon Health SPV, LP (the “Investor”), an investment vehicle of H.I.G. Capital. On April 30, 2021 (the “Closing Date”), upon the terms and subject to
the conditions set forth in the Investment Agreement, the Company issued and sold to the Investor in a private placement, 2,250,000 shares of the Company’s
newly designated Series A Preferred Stock, par value $0.001 per share (“Series A Preferred Stock”), at an aggregate purchase price of $225,000,000 (the
“Private Placement”).
Item 3.02

Unregistered Sales of Equity Securities.

The information set forth under the Introductory Note of this Current Report on Form 8-K relating to the issuance and sale of Series A Preferred
Stock to the Investor is incorporated herein by reference. A summary of the Investment Agreement and the rights, preferences and privileges of the Series A
Preferred Stock was previously disclosed under “Item 1.01 Entry into a Material Definitive Agreement” and a summary of the exemption from registration
claimed was previously disclosed under “Item 3.02 Unregistered Sales of Equity Securities” each in the Company’s Current Report on Form 8-K filed with the
Securities and Exchange Commission on February 18, 2021, which are hereby incorporated by reference.

Item 3.03

Material Modification to Rights of Security Holders.

The information set forth under the Introductory Note, Item 5.03 and Item 8.01 of this Current Report on Form 8-K relating to the issuance and sale
of Series A Preferred Stock to the Investor, the filing of the Certificate of Designations (as defined below) and the Waiver Letter (as defined below) in
connection with the transaction contemplated by the Investment Agreement is incorporated herein by reference.

Item 5.03

Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On the Closing Date, the Company filed the Certificate of Designations with the Secretary of State of the State of Delaware, pursuant to which the
Company designated 2,250,000 shares of its authorized and unissued preferred stock as Series A Preferred Stock. A summary of the rights, preferences and
privileges of the Series A Preferred Stock was previously disclosed under “Item 1.01 Entry into a Material Definitive Agreement,” in the Company’s Current
Report on Form 8-K filed with the Securities and Exchange Commission on February 18, 2021, which is hereby incorporated by reference.
The foregoing description of the Certificate of Designations contained in or incorporated by reference into this Item 5.03 does not purport to be complete
and is qualified in its entirety by reference to the full text of the Certificate of Designations, which is filed as Exhibit 3.1 to this Current Report on Form 8-K
and incorporated herein by reference.

Item 8.01

Other Events.

On the Closing Date, the Investor delivered a letter to the Company acknowledging and waiving certain of its rights under the Investment Agreement
(the “Waiver Letter”). The Company and its independent auditors, Ernst & Young LLP (“EY”), previously respectively determined that without certain
waivers set forth in the Waiver Letter, upon the closing of the Private Placement, the Investor would be considered a “beneficial owner” that “has significant
influence” over the Company under Rule 2-01(c)(3) of Regulation S-X (the “Rule”) and, that the direct business relationships that exist between EY and its
associated entities, on the one hand, and another entity (the “Entity”) on the other hand would be inconsistent with the Rule and result in EY not being
independent of the Company.
Under the Waiver Letter, until such time as (i) EY no longer has a direct or material indirect business relationship with the Entity; (ii) the Investor and
its affiliates no longer directly or indirectly own a majority of the outstanding voting interests of, or control the board of directors or similar organizing body
of the Entity; (iii) the Company concludes or is informed by EY that the Private Placement, including the rights of the Investor under the Investment
Agreement, do not result in EY failing to be considered independent or otherwise disqualify EY from continuing to serve as the Company’s independent
registered public accounting firm; or (iv) EY is no longer the Company’s independent auditor, the Investor waives its rights pursuant to the

Investment Agreement (x) to nominate one individual for election to the Company’s board of directors (the “Board”) and certain related rights, including its
right to nominate one additional director to the Board if the Company fails to maintain certain levels of commissions receivable and liquidity; (y) to approve
the Company’s annual budget or any material deviation therefrom as set forth in the Investment Agreement; and (z) to approve the hiring or firing of the Chief
Executive Officer, Chief Financial Officer, Chief Digital Officer or Chief Revenue Officer of the Company as set forth in the Investment Agreement, in the
case of each of (y) and (z), at any time during which such approval rights would otherwise be exercisable by the Investor under the Investment Agreement.

Forward-Looking Statements
This Current Report on Form 8-K contains certain forward-looking statements within the meaning of Section 27A of the Securities Act and Section
21E of the Exchange Act, which involve risks and uncertainties, including, without limitation, terms, rights and restrictions that will or may exist, pursuant to
the Waiver Letter or in furtherance of the transactions contemplated by the Investment Agreement. Forward-looking statements include all statements that are
not historical facts and generally can be identified by words such as “could,” “believe,” “expect,” “intend,” “will,” or similar expressions constitute forwardlooking statements. Differences in the Company’s actual results from those described in these forward-looking statements may result from actions taken by the
Company as well as from risks and uncertainties beyond the Company’s control. Factors that may contribute to such differences include, but are not limited to,
market and other general economic conditions and whether the Company or the Investor will amend the terms of the Investment Agreement or the Certificate
of Designations. The foregoing list of risks and uncertainties is illustrative, but is not exhaustive. For information about other potential factors that could affect
the Company’s business and financial results, please review the “Risk Factors” described in the Company’s Annual Report on Form 10-K for the year ended
December 31, 2020 filed with the Securities and Exchange Commission, and in the Company’s other filings with the Securities and Exchange Commission.
Except as may be required by law, the Company does not intend, and undertakes no duty, to update this information to reflect future events or circumstances.

Item 9.01

Financial Statements and Exhibits.

(d) Exhibits
Exhibit No.
3.1
104

Description
Certificate of Designations of Series A Preferred Stock, par value $0.001, of eHealth, Inc.
Cover Page Interactive Data File (formatted as inline XBRL)

SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
eHealth, Inc.
Date: April 30, 2021
/s/ Derek N. Yung
Derek N. Yung
Chief Financial Officer
(Principal Financial Officer)

Exhibit 3.1

CERTIFICATE OF DESIGNATIONS
of
SERIES A PREFERRED STOCK,
PAR VALUE $0.001,
OF
EHEALTH, Inc.
Pursuant to Section 151 of the Delaware General Corporation Law (as amended, supplemented or restated from time to time, the
“DGCL”), eHealth, Inc., a corporation organized and existing under the laws of the State of Delaware (the “Company”), in
accordance with the provisions of Section 103 of the DGCL, DOES HEREBY CERTIFY:
WHEREAS, the Restated Certificate of Incorporation (the “Certificate of Incorporation”) of the Company, as filed with the
Secretary of State of the State of Delaware, authorizes the issuance of 110,000,000 shares of capital stock, consisting of
100,000,000 shares of common stock, par value $0.001 per share (“Company Common Stock”), and 10,000,000 shares of preferred
stock, par value $0.001 per share (“Preferred Stock”);
WHEREAS, the Certificate of Incorporation expressly authorizes the Board of Directors of the Company (the “Board”) by
resolution or resolutions, to the maximum extent permitted by law, to provide for the issuance of Preferred Stock in one or more
series and, with respect to each series of Preferred Stock, to fix the number of shares included in each such series and the
designations, powers, preferences, rights, qualifications, limitations and restrictions of the shares of such series;
WHEREAS, pursuant to the authority conferred upon the Board by the Certificate of Incorporation, the Board, on February 17,
2021, adopted the following resolution designating a new series of Preferred Stock as “Series A Preferred Stock”:
RESOLVED, that, pursuant to the authority vested in the Board in accordance with the provisions of Article IV of the Certificate of
Incorporation and the provisions of Section 151 of the DGCL, a series of Preferred Stock of the Company is hereby authorized, and
the number of shares to be included in such series, and the designations, powers, preferences, rights, qualifications, limitations and
restrictions of the shares of Preferred Stock included in such series, shall be as follows:
SECTION 1. Designation and Number of Shares. The shares of such series of Preferred Stock shall be designated as “Series A
Preferred Stock” (the “Series A Preferred Stock”). The number of authorized shares constituting the Series A Preferred Stock shall
be 2,250,000. That number from time to time may be increased or decreased (but not below the number of shares of Series A
Preferred Stock then outstanding) by further resolution duly adopted by the Board, or any duly authorized committee thereof and by
the filing of a certificate pursuant to the provisions of the DGCL stating that such increase or decrease, as applicable, has been so
authorized. The Company shall not have the authority to issue fractional shares of Series A Preferred Stock.

SECTION 2. Ranking. The Series A Preferred Stock will rank, with respect to dividend rights and rights on the distribution of
assets on any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company senior to the Company
Common Stock and each other class or series of Capital Stock of the Company now existing or hereafter authorized (such Capital
Stock, “Junior Stock”).
SECTION 3. Definitions. As used herein with respect to Series A Preferred Stock:
“Accrued Dividend Record Date” shall have the meaning set forth in Section 4(e).
“Accrued Dividends” means Accrued PIK Dividends plus Unpaid Cash Dividends.
“Accrued PIK Dividends” means, as of any date, with respect to any share of Series A Preferred Stock, all PIK Dividends that have
accrued after the last Dividend Payment Date on such share pursuant to Section 4(c), whether or not declared, but that have not, as
of such date, been added to the Accrued Value.
“Accrued Value” means, as of any date, with respect to any share of Series A Preferred Stock, the sum of (i) the Original Issuance
Price plus (ii) on each Dividend Payment Date and on a cumulative basis, an additional amount equal to the dollar value of all PIK
Dividends that have accrued on such share pursuant to Section 4(c), whether or not declared, but that have not, as of such date, been
added to such Accrued Value.
“Affiliate” shall have the meaning set forth in the Investment Agreement.
“Beneficially Own”, “Beneficially Owned” or “Beneficial Ownership” and “Beneficial Owner” shall have the meaning set forth in
Rule 13d-3 of the rules and regulations promulgated under the Exchange Act, except that for purposes of this Certificate of
Designations the words “within sixty days” in Rule 13d-3(d)(1)(i) shall not apply to the effect that a person shall be deemed to be
the Beneficial Owner of a security if that person has the right to acquire beneficial ownership of such security at any time. For the
avoidance of doubt, for purposes of this Certificate of Designations, the Purchaser (or any other person) shall at all times be deemed
to have Beneficial Ownership of the shares of Series A Preferred Stock or shares of Company Common Stock issuable upon
conversion or repurchase of shares of Series A Preferred Stock directly or indirectly held by them, irrespective of any nonconversion period specified in this Certificate of Designations or any restrictions on transfer or voting contained in this Certificate
of Designations.
“Board” shall have the meaning set forth in the recitals above.
“Business Day” means any weekday that is not a day on which banking institutions in New York, New York are authorized or
required by law, regulation or executive order to be closed.
“Bylaws” means the Bylaws of the Company, as amended and as may be amended from time to time.
“Call Notice” shall have the meaning set forth in Section 9(c).
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“Capital Stock” means, with respect to any Person, any and all shares of, interests in, rights to purchase, warrants to purchase,
options for, participations in or other equivalents of or interests in (however designated) stock issued by such Person.
“Cash Dividend” shall have the meaning set forth in Section 4(c).
“Certificate of Designations” means this Certificate of Designations relating to the Series A Preferred Stock, as it may be amended
from time to time.
“Certificate of Incorporation” shall have the meaning set forth in the recitals above.
“Change of Control” means the occurrence of any of the following events: (i) there occurs a sale, transfer, conveyance, lease,
exclusive license or other disposition of all or substantially all of the consolidated assets of the Company, (ii) any Person or “group”
(as such term is used in Section 13 of the Exchange Act) (in each case excluding any member of the H.I.G. Group or any of their
respective Affiliates or any of their respective controlled portfolio companies), directly or indirectly, obtains Beneficial Ownership
of 50% or more of the outstanding shares of Voting Stock of the Company or (iii) the Company consummates any merger,
consolidation or similar transaction in which Company Common Stock is converted into equity securities of another entity, unless
in the case of this clause (iii) (A) the Company or a successor continues to be incorporated in the United States, listed on a national
stock exchange in the United States, and treated as a United States corporation for federal income tax purposes and (B) the
stockholders of the Company immediately prior to the consummation of such merger, consolidation or similar transaction continue
to hold (in substantially the same proportion as their ownership of the shares of Voting Stock immediately prior to the transaction,
other than changes in proportionality as a result of any cash/stock election provided under the terms of the definitive agreement
regarding such transaction) more than 50% of all of voting power of the outstanding shares of Voting Stock of the surviving or
resulting entity, or if the Company becomes a wholly owned subsidiary in such transaction, a parent entity of the Company, in such
transaction immediately following the consummation of such transaction. A “Change of Control” shall not include any transaction
with the principal purpose of changing the jurisdiction of the Company’s incorporation within the United States.
“Change of Control Call Price” shall have the meaning set forth in Section 9(a)(i).
“Change of Control Call” shall have the meaning set forth in Section 9(a)(i).
“Change of Control Notice” shall have the meaning set forth in Section 9(b).
“Change of Control Purchase Date” means, with respect to each share of Series A Preferred Stock, the date on which the Company
makes the payment in full of the Change of Control Call Price or Change of Control Put Price, as applicable, for such share to the
Holder thereof.
“Change of Control Put” shall have the meaning set forth in Section 9(a)(ii).
“Change of Control Put Deadline” shall have the meaning set forth in Section 9(b)(iv).
“Change of Control Put Price” shall have the meaning set forth in Section 9(a)(ii).
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“close of business” means 5:00 p.m. (New York City time).
“Closing Price” of the Company Common Stock on any date of determination means the closing sale price or, if no closing sale
price is reported, the last reported sale price, of the shares of the Company Common Stock on NASDAQ on such date. If the
Company Common Stock is not traded on NASDAQ on any date of determination, the Closing Price of the Company Common
Stock on such date of determination means the closing sale price as reported in the composite transactions for the principal United
States securities exchange or automated quotation system on which the Company Common Stock is so listed or quoted, or, if no
closing sale price is reported, the last reported sale price on the principal United States securities exchange or automated quotation
system on which the Company Common Stock is so listed or quoted, or if the Company Common Stock is not so listed or quoted on
a United States securities exchange or automated quotation system, the last quoted bid price for the Company Common Stock in the
over-the-counter market as reported by OTC Markets Group Inc. or any similar organization, or, if that bid price is not available, the
market price of the Company Common Stock on that date as determined by an Independent Financial Advisor retained by the
Company for such purpose.
“Code” shall have the meaning set forth in Section 11(e)(iii).
“Company” shall have the meaning set forth in the recitals above.
“Company Common Stock” shall have the meaning set forth in the recitals above.
“Constituent Person” shall have the meaning set forth in Section 12(a)(iii).
“Conversion Agent” means the Transfer Agent acting in its capacity as conversion agent for the Series A Preferred Stock, and its
successors and assigns.
“Conversion Date” shall have the meaning set forth in Section 8(a).
“Conversion Notice” shall have the meaning set forth in Section 8(a)(i).
“Conversion Price” means, for each share of Series A Preferred Stock, a dollar amount equal to $90, subject to adjustment as set
forth herein.
“Conversion Restrictions” shall have the meaning set forth in Section 6(c).
“Daily Dividend Amount” shall have the meaning set forth in Section 4(b).
“Designated Redemption Date” shall have the meaning set forth in Section 10(a)(i)(B).
“DGCL” shall have the meaning set forth in the recitals above.
“Distributed Entity” means any Subsidiary of the Company distributed in a Distribution Transaction.
“Distribution Transaction” means any distribution of equity securities of a Subsidiary of the Company to holders of Company
Common Stock, whether by means of a spin-off, split-off, redemption, reclassification, exchange, stock dividend, share distribution,
rights offering or similar transaction.
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“Dividend Payment Date” means June 30 and December 31 of each year; provided, however that if any such Dividend Payment
Date is not a Business Day, then the applicable Dividend shall be payable on the next Business Day immediately following such
Dividend Payment Date, without any interest.
“Dividend Payment Period” means in respect of any share of Series A Preferred Stock the period from and including the Issuance
Date of such share to but excluding the next Dividend Payment Date and, subsequently, in each case the period from and including
any Dividend Payment Date to but excluding the next Dividend Payment Date.
“Dividend Rate” means 8.00%, or, to the extent and during the period with respect to which such rate has been adjusted as provided
in Section 4(d), Section 9(i) or Section 10(a)(i)(E), such adjusted rate.
“Dividend Record Date” shall have the meaning set forth in Section 4(e).
“Dividends” shall have the meaning set forth in Section 4(a).
“Eligible Redemption Date” means the date that is six (6) years following the Original Issuance Date.
“Ex-Dividend Date” means, with respect to an issuance, dividend or distribution on the Company Common Stock, the first date on
which shares of Company Common Stock trade on the applicable exchange or in the applicable market, regular way, without the
right to receive such issuance, dividend or distribution (including pursuant to due bills or similar arrangements required by the
relevant stock exchange). For the avoidance of doubt, any alternative trading convention on the applicable exchange or market in
respect of the Company Common Stock under a separate ticker symbol or CUSIP number will not be considered “regular way” for
this purpose.
“Excess Amount” shall have the meaning set forth in Section 6(c).
“Exchange Act” means the Securities Exchange Act of 1934, as amended.
“Exchange Preferred Stock” means a series of convertible preferred stock issued by the Company and having terms, conditions,
designations, dividend rights, voting powers, rights on liquidation and other preferences and relative, participating, optional or other
special rights, and qualifications, limitations or restrictions thereof that are identical, or as nearly so as is practicable in the good
faith judgment of the Board of Directors, to those of the Series A Preferred Stock, except that the Accrued Value and the
Conversion Price thereof will be determined as provided herein.
“Exchange Property” shall have the meaning set forth in Section 12(a)(iii).
“Exempt Issuance” shall have the meaning set forth in Section 11(b)(iv).
“Existing Credit Facility” shall mean that certain Credit Agreement, dated as of September 17, 2018, among the Company, certain
subsidiaries of the Company, Royal Bank of Canada, as the administrative agent, and the financial institutions party thereto from
time to time as lenders, as
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amended and in effect on February 17, 2021, and including any further amendments, restatements, modifications or supplements
that have been approved by the Majority Holders.
“H.I.G. Group” shall have the meaning set forth in the Investment Agreement.
“H.I.G. Investors” shall have the meaning set forth in the Investment Agreement.
“Holder” means a Person in whose name the shares of the Series A Preferred Stock are registered, which Person shall be treated by
the Company, Transfer Agent, Registrar, paying agent and Conversion Agent as the absolute owner of the shares of Series A
Preferred Stock for the purpose of making payment and settling conversions and for all other purposes; provided, however that, to
the fullest extent permitted by law, no Person that has received shares of Series A Preferred Stock in violation of the Investment
Agreement shall be a Holder, the Transfer Agent, Registrar, paying agent and Conversion Agent, as applicable, shall not, unless
directed otherwise by the Company, recognize any such Person as a Holder and the Person in whose name the shares of the Series A
Preferred Stock were registered immediately prior to such transfer shall remain the Holder of such shares.
“Holder Redemption Right” shall have the meaning set forth in Section 10(a)(i)(A).
“Implied Semiannual Dividend Amount” means, with respect to any share of Series A Preferred Stock, as of any date, the product
of (i) the Accrued Value of such share on the first day of the applicable Dividend Payment Period (or in the case of the first
Dividend Payment Period for such share, as of the Original Issuance Date) multiplied by (ii) one half of the Dividend Rate
applicable on such date.
“Independent Financial Advisor” means an accounting, appraisal, investment banking firm or consultant of nationally recognized
standing; provided, however, that such firm or consultant is (i) not an Affiliate of the Company and (ii) so long as the H.I.G.
Investors meet the Minimum Ownership Threshold, is reasonably acceptable to the H.I.G. Investors.
“Individual Holder Share Cap” means, with respect to any individual Holder, the maximum number of shares of Company Common
Stock that could be issued by the Company to such Holder without triggering a change of control under NASDAQ Stock Market
Rule 5635 (or its successor).
“Intended Tax Treatment” shall have the meaning set forth in Section 19(b).
“Investment Agreement” means that certain Investment Agreement between the Company and the Purchaser, dated as of February
17, 2021, as it may be amended, supplemented or otherwise modified from time to time, with respect to certain terms and
conditions concerning, among other things, the rights of and restrictions on the Holders.
“Issuance Date” means, with respect to any share of Series A Preferred Stock, the date of issuance of such share.
“Junior Stock” shall have the meaning set forth in Section 2.
“Mandatory Conversion” shall have the meaning set forth in Section 7(a).
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“Mandatory Conversion Date” shall have the meaning set forth in Section 7(a).
“Mandatory Conversion Price” means 167.5% of the then-current Conversion Price.
“Market Disruption Event” means any of the following events:
(a) any suspension of, or limitation imposed on, trading of the Company Common Stock by any exchange or quotation
system on which the Closing Price is determined pursuant to the definition of the term “Closing Price” (the “Relevant Exchange”)
during the one-hour period prior to the close of trading for the regular trading session on the Relevant Exchange (or for purposes of
determining the VWAP per share of Company Common Stock, any period or periods aggregating one half hour or longer during the
regular trading session on the relevant day) and whether by reason of movements in price exceeding limits permitted by the
Relevant Exchange as to securities generally, or otherwise relating to the Company Common Stock or options contracts relating to
the Company Common Stock on the Relevant Exchange; or
(b) any event that disrupts or impairs (as determined by the Company in its reasonable discretion) the ability of market
participants during the one-hour period prior to the close of trading for the regular trading session on the Relevant Exchange (or for
purposes of determining the VWAP per share of Company Common Stock, any period or periods aggregating one half-hour or
longer during the regular trading session on the relevant day) in general to effect transactions in, or obtain market values for, the
Company Common Stock on the Relevant Exchange or to effect transactions in, or obtain market values for, options contracts
relating to the Company Common Stock on the Relevant Exchange.
“Market Value” means, with respect to a share of Company Common Stock, the arithmetic average of the Closing Price of
Company Common Stock for the five (5) Trading Days preceding the date of conversion of shares of Series A Preferred Stock into
Company Common Stock in accordance to Section 6(a)(i) or Section 6(a)(ii).
“Minimum Ownership Threshold” shall have the meaning set forth in the Investment Agreement.
“Minimum Price” means the lower of: (i) the Nasdaq Official Closing Price (as reflected on Nasdaq.com) per share of Company
Common Stock on the Original Issuance Date; or (ii) the average Nasdaq Official Closing Price per share of Company Common
Stock (as reflected on Nasdaq.com) for the five (5) Trading Days immediately preceding the Original Issuance Date.
“Mirror Preferred Stock” means a series of convertible preferred stock issued by the Distributed Entity and having terms,
conditions, designations, dividend rights, voting powers, rights on liquidation and other preferences and relative, participating,
optional or other special rights, and qualifications, limitations or restrictions thereof that are identical, or as nearly so as is
practicable in the good faith judgment of the Board of Directors, to those of the Series A Preferred Stock, except that the Accrued
Value and the Conversion Price thereof will be determined as provided herein.
“NASDAQ” means The Nasdaq Stock Market.
“Notice of Company Redemption” shall have the meaning set forth in Section 10(b)(ii).
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“Notice of Holder Redemption” shall have the meaning set forth in Section 10(a)(i)(B).
“Notice of Mandatory Conversion” shall have the meaning set forth in Section 7(b).
“Officer’s Certificate” means a certificate signed by the Chief Executive Officer, the Chief Financial Officer or the Secretary of the
Company.
“Original Issuance Date” means the Closing Date, as defined in the Investment Agreement.
“Original Issuance Price” means, with respect to any share of Series A Preferred Stock, as of any date, $100 per share.
“Parity Stock” means each other class or series of Capital Stock of the Company now existing or hereafter authorized, the terms of
which expressly provide that such class or series ranks on a parity basis with the Series A Preferred Stock as to dividend rights and
rights on the distribution of assets on any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Company.
“Permitted Loan” has the meaning set forth in the Investment Agreement.
“Permitted Loan Adjusted Conversion Price” shall mean an amount equal to CP1 based on the formula set forth in Section 11(a)(ii)
for a Test Date Conversion Price Reset; provided, however that, solely for purposes of this definition, the “Test Price” in such
formula shall be replaced with an amount equal to the Market Value identified in Section 6(a)(ii).
“Person” shall mean an individual, corporation, limited liability or unlimited liability company, association, partnership, trust,
estate, joint venture, business trust or unincorporated organization, or a government or any agency or political subdivision thereof,
or other entity of any kind or nature.
“PIK Dividends” shall have the meaning set forth in Section 4(c). “Preferred Stock” shall have the meaning set forth in the recitals
above.
“Purchaser” shall have the meaning set forth in the Investment Agreement.
“Record Date” means, with respect to any dividend, distribution or other transaction or event in which the holders of the Company
Common Stock have the right to receive any cash, securities or other property or in which the Company Common Stock is
exchanged for or converted into any combination of cash, securities or other property, the date fixed for determination of holders of
the Company Common Stock entitled to receive such cash, securities or other property (whether such date is fixed by the Board or
by statute, contract or otherwise).
“Redemption Date” means, with respect to each share of Series A Preferred Stock, the date on which the Company makes the
payment in full of the Redemption Price for such share to the Holder of such share.
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“Redemption Price” means an amount equal to the greater of (A) the sum of (x) the Accrued Value of the shares of Series A
Preferred Stock to be redeemed multiplied by 135%, plus (y) the Accrued Dividends with respect to such shares of Series A
Preferred Stock to be redeemed as of the applicable Redemption Date, and (B) the amount such Holders would receive (including
without duplication any Unpaid Cash Dividends that would have otherwise been settled in cash in connection with such conversion)
if such Holders converted such shares of Series A Preferred Stock into Company Common Stock (pursuant to Section 6 without
regard to any of the limitations on convertibility contained therein), which dollar amount, for purposes of clarity, shall be equal to
the VWAP of the Company Common Stock on the Trading Day prior to the applicable Redemption Date.
“Registrar” means the Transfer Agent acting in its capacity as registrar for the Series A Preferred Stock, and its successors and
assigns.
“Relevant Exchange” shall have the meaning set forth in the definition of the term “Market Disruption Event”.
“Reorganization Event” shall have the meaning set forth in Section 12(a)(iii).
“Required Credit Obligations” shall mean, as of any time, the payment of required amounts under the Existing Credit Facility
(including, if required, (x) the prior termination of any lending commitments thereunder, and (y) the prior termination (or permitted
credit support thereof, including cash collateralization) of any letters of credit issued thereunder; collectively, such obligations
referenced in clause (x) and clause (y), together with any required payments under the Existing Credit Facility.
“Required Number of Shares” shall have the meaning set forth in Section 9(i).
“Series A Preferred Stock” shall have the meaning set forth in Section 1.
“Share Cap” means a number of shares of Company Common Stock issued or issuable by the Company pursuant to the Investment
Agreement and pursuant to the terms hereof which would cause the holders of such securities to Beneficially Own, in the aggregate,
a number of shares of the Company’s Capital Stock that represents in excess of 19.99% of the Company’s Voting Stock immediately
prior to the Closing (as defined in the Investment Agreement). For the purposes of this definition, Company Common Stock issued
or issuable by the Company pursuant to the Investment Agreement shall include any shares of Company Common Stock issued or
issuable pursuant to any Company Equity Securities (as defined in the Investment Agreement) Beneficially Owned by any H.I.G.
Affiliated Director (as defined in the Investment Agreement).
“Subsidiary” shall mean, with respect to any Person, any other Person of which 50% or more of the shares of the voting securities
or other voting interests are owned or controlled, or the ability to select or elect 50% or more of the directors or similar managers is
held, directly or indirectly, by such first Person or one or more of its Subsidiaries, or by such first Person and one or more of its
Subsidiaries.
“Test Date” shall mean March 20, 2024.
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“Trading Day” means a Business Day on which the Relevant Exchange is scheduled to be open for business and on which there has
not occurred a Market Disruption Event.
“Trading Period” shall have the meaning set forth in Section 7(a).
“Transfer Agent” means the Person acting as Transfer Agent, Registrar and paying agent and Conversion Agent for the Series A
Preferred Stock, and its successors and assigns. The Transfer Agent initially shall be the Company.
“Transfer Taxes” shall have the meaning set forth in Section 19(a).
“Unpaid Cash Dividends” means, as of any date, with respect to any share of Series A Preferred Stock, all Cash Dividends that have
accrued on such share pursuant to Section 4(c), whether or not declared, but that have not, as of such date, been paid in cash.
“Voting Stock” means (i) with respect to the Company, the Company Common Stock, the Series A Preferred Stock and any other
Capital Stock of the Company having the right to vote generally in any election of directors of the Board and (ii) with respect to any
other Person, all Capital Stock of such Person having the right to vote generally in any election of directors of the board of directors
of such Person or other similar governing body.
“VWAP” per share of Company Common Stock on any Trading Day means the per share volume-weighted average price as
displayed under the heading Bloomberg VWAP on Bloomberg (or, if Bloomberg ceases to publish such price, any successor service
reasonably chosen by the Company) in respect of the period from the open of trading on the relevant Trading Day until the close of
trading on such Trading Day (or if such volume-weighted average price is unavailable, the market price of one share of Company
Common Stock on such Trading Day determined, using a volume-weighted average method, by an Independent Financial Advisor
retained for such purpose by the Company).
SECTION 4. Dividends.
(a)
Holders shall be entitled to receive dividends of the type and in the amount determined as set forth in this Section 4
(such dividends, “Dividends”).
(b)
Accrual of Dividends. Dividends on each share of Series A Preferred Stock (i) shall accrue on a daily basis from and
including the Issuance Date of such share, whether or not declared and whether or not the Company has assets legally available to
make payment thereof, at a rate equal to the Dividend Rate as further specified below and (ii) shall compound or be payable, as
applicable, semiannually in arrears, on each Dividend Payment Date, commencing on the first Dividend Payment Date following
the Original Issuance Date. The amount of Dividends accruing with respect to any share of Series A Preferred Stock for any day
shall be determined by dividing (x) the Implied Semiannual Dividend Amount as of such day by (y) the actual number of days that
have elapsed during the Dividend Payment Period by the date on which such day falls (for the avoidance of doubt, which such
number of days shall be counted from and including the Original Issuance Date or last Dividend Payment Date, as applicable, to but
excluding the next Dividend Payment Date); provided, however that if during any Dividend Payment Period any Accrued Dividends
in respect of one or more prior Dividend Payment Periods are paid, then
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after the date of such payment the amount of Dividends accruing with respect to any share of Series A Preferred Stock for any day
shall be determined by dividing (x) the Implied Semiannual Dividend Amount as of such day (recalculated to take into account such
payment of Accrued Dividends) by (y) the actual number of days that have elapsed during such Dividend Payment Period (each
amount of dividend accrued as of such day, the “Daily Dividend Amount”). The amount of Dividends payable with respect to any
share of Series A Preferred Stock for any Dividend Payment Period shall equal the sum of the Daily Dividend Amounts accrued in
accordance with the prior sentence of this Section 4(b) with respect to such share during such Dividend Payment Period. For the
avoidance of doubt, for any share of Series A Preferred Stock with an Issuance Date that is not a Dividend Payment Date, the
amount of Dividends payable with respect to the initial Dividend Payment Period for such share shall equal the product of (A) the
daily accrual determined as specified in the prior sentence, assuming a full Dividend Payment Period in accordance with the
definition of such term, and (B) the number of days from and including such Issuance Date to but excluding the next Dividend
Payment Date.
(c)
follows:

Payment of Dividends. The Company will pay or accrue, to the extent permitted by applicable law, Dividends as

(i)
From the Original Issuance Date through the second anniversary of the Original Issuance Date, Dividends
shall accrue on the Accrued Value of each share of Series A Preferred Stock as a dividend in kind at the Dividend Rate, which shall
compound on a semiannual basis on each Dividend Payment Date and be added to the Accrued Value on each Dividend Payment
Date, as provided in the definition of “Accrued Value,” whether or not declared, and whether or not there are earnings or profits,
surplus or other funds or assets of the Company legally available for the payment of such Dividends (any Dividend accruing in the
manner provided in this clause, “PIK Dividends”).
(ii)
Beginning on the next Dividend Payment Date after the second anniversary of the Original Issuance Date, (a)
the Company shall pay a Dividend equal to 2.00% per annum of the Accrued Value of each share of Series A Preferred Stock in
cash (any Dividend or portion of a Dividend paid in cash, a “Cash Dividend”) on each Dividend Payment Date, if, as and when
authorized by the Board, or any duly authorized committee thereof, and declared by the Company, and out of funds legally
available therefor; provided, however that, in the event the Dividend Rate is adjusted as provided in Section 4(d), Section 9(i) or
Section 10(a)(i)(E), Cash Dividends shall be paid in an amount equal to the then-current Dividend Rate minus 6.00%; provided
further, however that Cash Dividend payments shall be aggregated per Holder and shall be made to the nearest cent (with $.005
being rounded upward), and (b) Dividends shall accrue on each share of Series A Preferred Stock at a rate of 6.00% per annum on
the Accrued Value as a dividend in kind, which shall compound on a semiannual basis on each Dividend Payment Date and be
added to the Accrued Value on each Dividend Payment Date, as provided in the definition of “Accrued Value,” whether or not
declared, and whether or not there are earnings or profits, surplus or other funds or assets of the Company legally available for the
payment of dividends
(d)
Arrearages. If the Company fails to declare and pay a full Cash Dividend on the Accrued Value of any shares of
Series A Preferred Stock on any Dividend Payment Date, then
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any Dividends otherwise payable on such Dividend Payment Date on the Accrued Value of any shares of Series A Preferred Stock
shall continue to accrue and cumulate as set forth in clause (a) of Section 4(c)(ii) and subject to the terms of this Section 4(d). In the
event that there remains any Unpaid Cash Dividends for any two consecutive Dividend Payment Dates, then, retroactive to the first
day of the Dividend Payment Period immediately preceding the first Dividend Payment Date at which the Company failed to pay
Cash Dividends with respect to any Unpaid Cash Dividends for such two consecutive Dividend Payment Dates, the Dividend Rate
with respect to all Unpaid Cash Dividends shall be increased from 2.00% per annum to 4.00% per annum (as adjusted from time to
time as provided in Section 9(i) or Section 10(a)(i)(E)), payable semiannually in arrears on each Dividend Payment Date, provided
that such Dividend Rate of 4.00% per annum (as adjusted from time to time as provided in Section 9(i) or Section 10(a)(i)(E)), shall
continue until the date on which the Company has paid Cash Dividends with respect to all outstanding Unpaid Cash Dividends that
were required to be paid on prior Dividend Payment Dates pursuant to Section 4(c)(ii). From and after the date of such payment in
full of all Unpaid Cash Dividends, the Dividend Rate shall be 2.00% per annum (as adjusted from time to time as provided in
Section 9(i) or Section 10(a)(i)(E)), to be applied semiannually in arrears on each Dividend Payment Date thereafter; provided, that,
in the event that the Company pays all Unpaid Cash Dividends that were due and unpaid on any preceding Dividend Payment Date
prior to the next occurring Dividend Payment Date, then the Dividend Rate applicable to all Cash Dividends that accrue after the
date of such payment shall be 2.00% per annum (as adjusted from time to time as provided in Section 9(i) or Section 10(a)(i)(E)).
(e)
Record Date. The record date for payment of Dividends that are declared and paid on any relevant Dividend
Payment Date will be the close of business on the fifteenth (15th) day of the calendar month which contains the relevant Dividend
Payment Date (each, a “Dividend Record Date”), and the record date for payment of any Accrued Dividends that were not declared
and paid on any relevant Dividend Payment Date will be the close of business on the date that is established by the Board, or a duly
authorized committee thereof, as such, which will not be more than forty-five (45) days prior to the date on which such Dividends
are paid (each, an “Accrued Dividend Record Date”), in each case whether or not such day is a Business Day.
(f)
Priority of Dividends. So long as any shares of Series A Preferred Stock remain outstanding, unless all Dividends
then payable as of the applicable date of determination, whether or not declared, on all outstanding shares of Series A Preferred
Stock have been declared and paid (or in the case of PIK Dividends, added to the Accrued Value), including any accrued and unpaid
Dividends on the Series A Preferred Stock that are then in arrears, or have been or contemporaneously are declared and a sum
sufficient for the payment of those dividends has been or is set aside for the benefit of the Holders, the Company may not declare
any dividend or other cash distribution on, or make any distributions relating to, Junior Stock, or redeem, purchase, acquire (either
directly or through any Subsidiary) or make a liquidation payment relating to, any Junior Stock, other than:
(i)
purchases, redemptions or other acquisitions of shares of Junior Stock in connection with any employment
contract, benefit plan or other similar arrangement with or for the benefit of current or former employees, officers, directors or
consultants;
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(ii)
purchases of Junior Stock through the use of the proceeds of a substantially contemporaneous sale of other
shares of Junior Stock;
(iii)
as a result of an exchange, reclassification or conversion of any class or series of Junior Stock for or into any
other class or series of Junior Stock;
(iv)
purchases of fractional interests in shares of Junior Stock pursuant to the conversion, reclassification or
exchange provisions of such Junior Stock or the security being converted, reclassified or exchanged;
(v)
payment of any dividends in respect of Junior Stock where the dividend is in the form of the same stock or
rights to purchase the same stock as that on which the dividend is being paid;
(vi)

distributions of Junior Stock or rights to purchase Junior Stock;

(vii)

purchases, redemptions or other acquisitions of Junior Stock for an aggregate amount up to $10,000,000; or

(viii)
any dividend in connection with the implementation of a shareholders’ rights or similar plan, or the
redemption, exchange or repurchase of any rights under any such.
Notwithstanding the foregoing, for so long as any shares of Series A Preferred Stock remain outstanding, if dividends are not
declared and paid in full upon the shares of Series A Preferred Stock and any Parity Stock, all dividends declared upon shares of
Series A Preferred Stock and any Parity Stock will be declared on a proportional basis so that the amount of dividends declared per
share will bear to each other the same ratio that all accrued and unpaid dividends as of the end of the most recent Dividend Payment
Period per share of Series A Preferred Stock and accrued and unpaid dividends as of the end of the most recent dividend period per
share of any Parity Stock bear to each other.
Subject to the provisions of this Section 4 and Sections 4.11 and 4.12 of the Investment Agreement, dividends may be authorized by
the Board, or any duly authorized committee thereof, and declared and paid by the Company, or any duly authorized committee
thereof, on any Junior Stock from time to time, and in addition to the rights set forth in this Section 4, the Holders shall be entitled
to participate in those dividends on an as-converted basis (pursuant to Section 6 without regard to any limitations on convertibility
set forth therein) (other than pursuant to the adjustments otherwise provided under Section 11(b) or Section 12(a), as applicable).
(g)
Conversion on or Following a Record Date. If the Conversion Date for any shares of Series A Preferred Stock is
prior to the close of business on a Dividend Record Date or an Accrued Dividend Record Date, the Holder of such shares will not
be entitled to any dividend in respect of such Dividend Record Date or Accrued Dividend Record Date, as applicable, other than
through the inclusion of Accrued Dividends as of the Conversion Date in the calculation under Section 6(a) or Section 7(a), as
applicable. If the Conversion Date for any shares of Series A Preferred Stock is after the close of business on a Dividend Record
Date or an Accrued Dividend Record Date but prior to the corresponding payment date for such dividend, the Holder
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of such shares as of such Dividend Record Date or Accrued Dividend Record Date, as applicable, shall be entitled to receive such
dividend, notwithstanding the conversion of such shares prior to the applicable Dividend Payment Date; provided, however that the
amount of such Dividend shall not be included for the purpose of determining the amount of Accrued Dividends under Section 6(a)
or Section 7(a), as applicable, with respect to such Conversion Date.
(h)
Waivers. Subject to Section 4.12 of the Investment Agreement, any right related to the accrual, calculation, payment
and priority of Dividends under this Section 4 or otherwise set forth in this Certificate of Designations may be waived as to such
rights for all shares of Series A Preferred Stock (and the Holders thereof) upon the vote, election or approval of the Holders holding
a majority of the shares of Series A Preferred Stock then outstanding.
SECTION 5. Liquidation Rights.
(a)
Liquidation. In the event of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Company, the Holders shall be entitled, out of assets legally available therefor, before any distribution or payment out of the assets
of the Company may be made to or set aside for the holders of any Junior Stock, and subject to the rights of the Company’s existing
and future creditors, to receive in full a liquidating distribution in cash and in the amount per share of Series A Preferred Stock
equal to the greater of (i) the sum of the Accrued Value and Accrued Dividends with respect to such share of Series A Preferred
Stock as of the date of such voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company, and (ii)
the amount a Holder would have received had such Holder, immediately prior to such voluntary or involuntary liquidation,
dissolution or winding up of the affairs of the Company, converted such share of Series A Preferred Stock into Company Common
Stock (pursuant to Section 6). Holders shall not be entitled to any further payments in the event of any such voluntary or
involuntary liquidation, dissolution or winding up of the affairs of the Company other than what is expressly provided for in this
Section 5 and will have no right or claim to any of the Company’s remaining assets.
(b)
Partial Payment. If in connection with any distribution described in Section 5(a) above, the assets of the Company or
proceeds therefrom are not sufficient to pay in full the aggregate liquidating distributions required to be paid pursuant to Section
5(a) to all Holders and the liquidating distributions payable to all holders of any Parity Stock, the amounts distributed to the Holders
and to the holders of all such Parity Stock shall be paid pro rata in accordance with the respective aggregate liquidating distributions
to which they would otherwise be entitled if all amounts payable thereon were paid in full.
(c)
Merger, Consolidation and Sale of Assets Not Liquidation. For purposes of this Section 5, the sale, conveyance,
exchange or transfer (for cash, shares of stock, securities or other consideration) of all or substantially all of the property and assets
of the Company shall not be deemed a voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company,
nor shall the merger, consolidation, statutory exchange or any other business combination transaction of the Company into or with
any other Person or the merger, consolidation, statutory exchange or any other business combination transaction of any other Person
into or with the Company be deemed to be a voluntary or involuntary liquidation, dissolution or winding up of the affairs of the
Company.
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SECTION 6. Right of the Holders to Convert.
(a)
Subject to Section 6(a)(i) and Section 6(a)(ii), after May 31, 2021, each Holder shall have the right, at any time and
at such Holder’s option, subject to the conversion procedures set forth in Section 8, to (1) convert each share of such Holder’s
Series A Preferred Stock into the number of shares of Company Common Stock equal to (A) the sum of the Accrued Value and the
Accrued PIK Dividends with respect to such share of Series A Preferred Stock as of the applicable Conversion Date divided by (B)
the Conversion Price as of the applicable Conversion Date, and (2) receive a cash amount equal to any Unpaid Cash Dividends as of
such date; provided, however that if the Conversion Date is prior to March 31, 2023, and if the payment of such Unpaid Cash
Dividend would have the effect of causing a default under the Existing Credit Facility, then such Unpaid Cash Dividends shall be
due and payable on the first Dividend Payment Date following the second (2nd) anniversary of the Original Issuance Date (provided,
that if a Change of Control is consummated prior to the first Dividend Payment Date following the second (2nd) anniversary of the
Original Issuance Date, then after satisfaction of all Required Credit Obligations (or consent by the required lenders of such
Required Credit Obligations to the payment of such Unpaid Cash Dividends), such Unpaid Cash Dividends shall be due and
payable upon the date of consummation of such Change of Control). The right of conversion may be exercised as to all or any
portion of such Holder’s Series A Preferred Stock from time to time. Notwithstanding the foregoing in this Section 6(a) and
excluding any conversion of shares of Series A Preferred Stock in connection with any voluntary or involuntary liquidation,
dissolution, winding up of the affairs of the Company pursuant to Section 5 or in connection with the consummation of a Change of
Control after receipt of a Change of Control Notice from the Company pursuant to Section 9(b), in the event that any shares of
Series A Preferred Stock are converted into shares of Company Common Stock prior to the Test Date:
(i)
by a Holder (other than a transferee in connection with a Permitted Loan in accordance with Section 6(a)(ii)),
and the Market Value of the shares of Company Common Stock issuable upon such conversion would be in excess of the Accrued
Value plus the Accrued PIK Dividends of such shares immediately prior to such conversion, then the Company shall only be
required to deliver (1) shares of Company Common Stock to the Holder having an aggregate Market Value that is equal to the
Accrued Value plus the Accrued PIK Dividends of such shares of Series A Preferred Stock, and (2) any Unpaid Cash Dividends as
of such date, which shall be settled in cash (provided, that if the Conversion Date is prior to March 31, 2023, and if the payment of
such Unpaid Cash Dividend would have the effect of causing a default under the Existing Credit Facility, then such Unpaid Cash
Dividends shall be due and payable on the first Dividend Payment Date following the second (2nd) anniversary of the Original
Issuance Date (provided, that if a Change of Control is consummated prior to the first Dividend Payment Date following the
second (2nd) anniversary of the Original Issuance Date, then after satisfaction of all Required Credit Obligations (or consent by the
required lenders of such Required Credit Obligations to the payment of such Unpaid Cash Dividends), such Unpaid Cash
Dividends shall be due and payable upon the date of consummation of such Change of Control)), and will have no further
obligation; or
(ii)
by a Holder that is a transferee in connection with a Permitted Loan, and the Market Value would be in
excess of the 160% of the then-current Conversion Price, then the
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Company shall only be required to deliver (1) such number of shares of Company Common Stock (per share of Series A Preferred
Stock) with a Market Value equal to the greater of (A) (x) the Accrued Value plus the Accrued PIK Dividends divided (y) by $90,
and (B) (x) the Accrued Value plus the Accrued PIK Dividends divided by (y) the Permitted Loan Adjusted Conversion Price, and
(2) any Unpaid Cash Dividends as of such date, which shall be settled in cash (provided, that if the Conversion Date is prior to
March 31, 2023, and if the payment of such Unpaid Cash Dividend would have the effect of causing a default under the Existing
Credit Facility, then such Unpaid Cash Dividends shall be due and payable on the first Dividend Payment Date following the
second (2nd) anniversary of the Original Issuance Date (provided, that if a Change of Control is consummated prior to the first
Dividend Payment Date following the second (2nd) anniversary of the Original Issuance Date, then after satisfaction of all Required
Credit Obligations (or consent by the required lenders of such Required Credit Obligations to the payment of such Unpaid Cash
Dividends), such Unpaid Cash Dividends shall be due and payable upon the date of consummation of such Change of Control)),
and the Company will have no further obligation.
(b)
The Company shall at all times reserve and keep available out of its authorized and unissued Company Common
Stock, solely for issuance upon the conversion of the Series A Preferred Stock, such number of shares of Company Common Stock
as shall from time to time be issuable upon the conversion of all the shares of Series A Preferred Stock then outstanding. Any shares
of Company Common Stock issued upon conversion of Series A Preferred Stock shall be duly authorized, validly issued, fully paid
and nonassessable.
(c)
Notwithstanding the foregoing or anything else in this Certificate of Designations to the contrary, (i) the Holders
shall not have the right to acquire shares of Company Common Stock, and the Company shall not be required to issue shares of
Company Common Stock, in excess of the Share Cap and (ii) no Holder shall have the right to acquire shares of Company Common
Stock, and the Company shall not be required to issue shares of Company Common Stock to such Holder, in excess of such
Holder’s Individual Holder Share Cap (collectively, the “Conversion Restrictions”), and in each case, the Company shall deliver, in
lieu of any shares of Company Common Stock otherwise deliverable upon conversion in excess of the Conversion Restrictions, an
amount of cash per share equal to the Closing Price on the Trading Day immediately prior to the Conversion Date (such cash
amount, the “Excess Amount”); provided, however that, if the Conversion Date is prior to March 31, 2023, and if the payment of
such Excess Amount would have the effect of causing a default under the Existing Credit Facility, then such Excess Amount shall
be due and payable on the first Dividend Payment Date following the second (2nd) anniversary of the Original Issuance Date
(provided, that if a Change of Control is consummated prior to the first Dividend Payment Date following the second (2nd)
anniversary of the Original Issuance Date, then after satisfaction of all Required Credit Obligations (or consent by the required
lenders of such Required Credit Obligations to the payment of such Excess Amount), such Excess Amount shall be due and payable
upon the date of consummation of such Change of Control).
SECTION 7. Mandatory Conversion by the Company.
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(a)
At any time on or after the date that is the third (3rd) anniversary of the Original Issuance Date, if the VWAP per
share of Company Common Stock was greater than the Mandatory Conversion Price for at least twenty consecutive (20) Trading
Days in any period of thirty (30) Trading Days beginning no earlier than the third (3rd) anniversary of the Original Issuance Date
(such thirty (30) Trading Day period, the “Trading Period”), the Company may elect to convert (a “Mandatory Conversion”) all, but
not less than all, of the outstanding shares of Series A Preferred Stock into shares of Company Common Stock (the date selected by
the Company for any Mandatory Conversion pursuant to this Section 7(a), the “Mandatory Conversion Date”). In the case of a
Mandatory Conversion, (1) each share of Series A Preferred Stock then outstanding shall be converted into (i) the number of shares
of Company Common Stock equal to the quotient of (A) the sum of the Accrued Value and the Accrued PIK Dividends with respect
to such share of Series A Preferred Stock as of the Mandatory Conversion Date divided by (B) the Conversion Price of such share in
effect as of the Mandatory Conversion Date, and (2) any Unpaid Cash Dividends as of such date shall be settled in cash; provided,
however, that, if as a result of the Conversion Restrictions, all shares of Series A Preferred Stock may not be converted into shares
of Company Common Stock at such time, the Company shall deliver the maximum number of shares of Company Common Stock
that may be issued upon conversion of the Series A Preferred Stock at such time, together with an amount in cash equal to the
Excess Amount in lieu of any such shares of Company Common Stock otherwise deliverable upon a Mandatory Conversion in
excess of the Conversion Restrictions.
(b)
Notice of Mandatory Conversion. If the Company elects to effect a Mandatory Conversion, the Company shall,
within twenty (20) Business Days following the completion of the applicable thirty (30) day Trading Period referred to in Section
7(a) above, provide notice of Mandatory Conversion to each Holder (such notice, a “Notice of Mandatory Conversion”). For the
avoidance of doubt, a Notice of Mandatory Conversion does not limit a Holder’s right to convert on a Conversion Date prior to the
Mandatory Conversion Date. The Mandatory Conversion Date selected by the Company shall be no less than thirty (30) Business
Days and no more than forty-five (45) Business Days after the date on which the Company provides the Notice of Mandatory
Conversion to the Holders. The Notice of Mandatory Conversion shall state the Mandatory Conversion Date selected by the
Company.
SECTION 8. Conversion Procedures and Effect of Conversion.
(a)
Conversion Procedure. A Holder must do each of the following in order to convert shares of Series A Preferred
Stock pursuant to this Section 8(a):
(i)
in the case of a conversion pursuant to Section 6(a), complete and manually sign the conversion notice
provided by the Conversion Agent (the “Conversion Notice”), and deliver such notice to the Conversion Agent; provided, however
that a Conversion Notice may be conditional on the completion of a Change of Control or other corporate transaction;
(ii)
surrender to the Conversion Agent the certificate or certificates (if any) representing the shares of Series A
Preferred Stock to be converted (or, if such Holder alleges that such certificate or certificates have been lost, stolen or destroyed, a
lost certificate or certificates affidavit and agreement reasonably acceptable to the Company to indemnify the
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Company against any claim that may be made against the Company on account of the alleged loss, theft or destruction of such
certificate or certificates);
(iii)
Company; and

if required, furnish appropriate endorsements and transfer documents in a form reasonably acceptable to the

(iv)
to Section 19.

if required, pay any stock transfer, documentary, stamp or similar taxes not payable by the Company pursuant

The foregoing clauses (ii), (iii) and (iv) shall be conditions to the issuance of shares of Company Common Stock to the Holders in
the event of a Mandatory Conversion pursuant to Section 7 (but, for the avoidance of doubt, not to the Mandatory Conversion of the
shares of Series A Preferred Stock on the Mandatory Conversion Date, which such Mandatory Conversion shall be deemed to occur
automatically on the Conversion Date). The Holder may, in respect of a Mandatory Conversion, deliver a notice to the Conversion
Agent specifying, in respect of the deliverable shares of Company Common Stock, a delivery method of either book-entry basis,
through the facilities of The Depositary Trust Company (if eligible) or certificated form. If no such notice is delivered, the Holder
shall be deemed to have chosen delivery by book-entry.
The “Conversion Date” means (A) with respect to conversion of any shares of Series A Preferred Stock at the option of any Holder
pursuant to Section 6(a), the date on which such Holder complies with the procedures in this Section 8(a) (including the satisfaction
of any conditions to conversion set forth in the Conversion Notice) and (B) with respect to Mandatory Conversion pursuant to
Section 7(a), the Mandatory Conversion Date.
(b)
Effect of Conversion. Effective immediately prior to the close of business on the Conversion Date applicable to any
shares of Series A Preferred Stock, Dividends shall no longer accrue or be declared on any such shares of Series A Preferred Stock,
and such shares of Series A Preferred Stock shall cease to be outstanding, be retired and canceled and may not be reissued as shares
of such series.
(c)
Record Holder of Underlying Securities as of Conversion Date. The Person or Persons entitled to receive the
Company Common Stock and, to the extent applicable, cash, securities or other property issuable upon conversion of Series A
Preferred Stock on a Conversion Date shall be treated for all purposes as the record holder(s) of such shares of Company Common
Stock and/or cash, securities or other property as of the close of business on such Conversion Date. As promptly as practicable on or
after the Conversion Date and compliance by the applicable Holder with the relevant procedures contained in Section 8(a) (and in
any event no later than five (5) Trading Days thereafter; provided, however that, if a written notice from the Holder in accordance
with Section 8(a) specifies a date of delivery for any shares of Company Common Stock, such shares shall be delivered on the date
so specified, which shall be no earlier than the second (2nd) Business Day immediately following the date of such notice (or such
later date, not to exceed the fifth (5th) Business Day immediately following the date of such notice, if, prior to the Conversion Date,
the Transfer Agent has delivered written notice to the Holders of Series A Preferred Stock that it is unable deliver shares of
Company Common Stock within two (2) Business Days following any Conversion Date) and no later than the seventh (7th)
Business Day thereafter), the Company shall issue the number of whole shares of
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Company Common Stock issuable upon conversion (and deliver any Excess Amount) and, to the extent applicable, any cash,
securities or other property issuable thereon. Such delivery of shares of Company Common Stock, securities or other property shall
be made by book-entry or, at the request of the Holder, through the facilities of The Depositary Trust Company (if eligible), or in
certificated form. Any such certificate or certificates shall be delivered by the Company to the appropriate Holder on a book-entry
basis, through the facilities of The Depositary Trust Company (if eligible), or by mailing certificates evidencing the shares to the
Holders, in each case at their respective addresses as set forth in the Conversion Notice (in the case of a conversion pursuant to
Section 6(a)) or in the records of the Company or as set forth in a notice from the Holder to the Conversion Agent, as applicable (in
the case of a Mandatory Conversion). In the event that a Holder shall not by written notice designate the name in which shares of
Company Common Stock and, to the extent applicable, cash, securities or other property to be delivered upon conversion of shares
of Series A Preferred Stock should be registered or paid, or the manner in which such shares, cash, securities or other property
should be delivered, the Company shall be entitled to register and deliver such shares, securities or other property, and make such
payment, in the name of the Holder and in the manner shown on the records of the Company.
(d)
Status of Converted or Reacquired Shares. Shares of Series A Preferred Stock converted in accordance with this
Certificate of Designations, or otherwise acquired by the Company in any manner whatsoever, shall be retired promptly after the
conversion or acquisition thereof and shall not be reissued as shares of such series. All such shares shall, upon their retirement and
any filing required by the DGCL, become authorized but unissued shares of Preferred Stock, without designation as to series until
such shares are once more designated as part of a particular series by the Board pursuant to the provisions of the Certificate of
Incorporation.
SECTION 9. Change of Control.
(a)

Change of Control Rights.

(i)
Company’s Change of Control Call. Upon the occurrence of a Change of Control, and subject to the right of
the Holders to convert the Series A Preferred Stock pursuant to Section 6 prior to any such purchase, the Company shall have the
option to purchase (a “Change of Control Call”) all, but not less than all, of the then outstanding shares of Series A Preferred Stock
for which any Holder has not elected to exercise a Change of Control Put pursuant to Section 9(b) at a purchase price per share of
Series A Preferred Stock, payable in cash (in the case of clause (i)) or the applicable consideration (in the case of clause (ii)), equal
to the greater of (i) the sum of (x) the product of (A) the sum of the Accrued Value plus the Accrued PIK Dividends of the shares of
Series A Preferred Stock to be purchased by the Company, as of the applicable Change of Control Purchase Date, multiplied by (B)
140%, plus (y) any Unpaid Cash Dividends as of such date, or (ii) the amount of cash and/or other assets such Holder would have
received in the transaction constituting a Change of Control had such Holder, immediately prior to such Change of Control,
converted such shares of Series A Preferred Stock into Company Common Stock (pursuant to Section 6(a)), including without
duplication any Unpaid Cash Dividends that would otherwise be settled in cash pursuant to such
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conversion; provided, however that, if the kind or amount of securities, cash and other property receivable in such transaction is not
the same for each share of Company Common Stock held immediately prior to such transaction by a Person, then the kind and
amount of securities, cash and other property receivable upon Change of Control Call following such transaction will be deemed to
be the weighted average of the types and amounts of consideration received by the holders of Company Common Stock as
determined by the Board (the “Change of Control Call Price”). Notwithstanding the foregoing, the Company will not be permitted
to exercise the Change of Control Call, or otherwise send a Call Notice pursuant to this Section 9 unless the Company or the
acquiring or surviving Person in such Change of Control has or will have sufficient funds legally available to fully pay the Change
of Control Call Price in respect of all shares of Series A Preferred Stock subject to a Call Notice.
(ii)
Holder’s Change of Control Put. Subject to compliance with the procedures set forth in this Section 9 and the
application of Section 9(i), upon the occurrence of a Change of Control, each Holder of outstanding shares of Series A Preferred
Stock shall have the option to require the Company to purchase (a “Change of Control Put”) any or all of its shares of Series A
Preferred Stock at a purchase price per share of Series A Preferred Stock, payable in cash (in the case of clause (i)) or the applicable
consideration (in the case of clause (ii)), equal to, at the Holder’s election (or if the Holder chooses to exercise the Change of
Control Put but does not so elect, the greater of) (i) the sum of (x) the product of (A) the sum of the Accrued Value plus the Accrued
PIK Dividends of the shares of Series A Preferred Stock to be purchased by the Company, as of the applicable Change of Control
Purchase Date, multiplied by (B) 135%, plus (y) any Unpaid Cash Dividends as of such date or (ii) the amount of cash and/or other
assets such Holder would have received in the transaction constituting a Change of Control had such Holder, immediately prior to
such Change of Control, converted such shares of Series A Preferred Stock into Company Common Stock (pursuant to Section
6(a)), including without duplication any Unpaid Cash Dividends that would otherwise be settled in cash pursuant to such
conversion; provided, however that, if the kind or amount of securities, cash and other property receivable in such transaction is not
the same for each share of Company Common Stock held immediately prior to such transaction by a Person, then the kind and
amount of securities, cash and other property receivable upon Change of Control Put following such transaction will be deemed to
be the weighted average of the types and amounts of consideration received by the holders of Company Common Stock as
determined by the Board (the “Change of Control Put Price”).
(b)
Change of Control Notice. On or before the twentieth (20th) Business Day prior to the date on which the Company
anticipates consummating a Change of Control (or, if later, promptly after the Company discovers that a Change of Control may
occur), a written notice shall be sent by or on behalf of the Company to the Holders as they appear in the records of the Company,
which notice shall contain (the “Change of Control Notice”):
(i)
the date on which the Change of Control is anticipated to be effected (or, if applicable, the date on which a
Schedule TO or other schedule, form or report disclosing a Change of Control was filed;
(ii)
the amount of cash and/or other consideration payable per share of Series A Preferred Stock, if such Holder
elects to exercise a Change of Control Put;
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(iii)
the Change of Control Purchase Date for such shares of Series A Preferred Stock, which shall be any
Business Day of the Company’s choosing that is no less than twenty (20) days and no more than sixty (60) days after the Change of
Control Notice is mailed;
(iv)
the date by which the Holder must elect to exercise a Change of Control Put (which shall be no earlier than
ten (10) Business Days after the date of receipt of the Change of Control Notice) (the “Change of Control Put Deadline”);
(v)

the instructions a Holder must follow to exercise a Change of Control Put in connection with such Change of

(vi)

that payment of the Change of Control Put Price is conditional upon the closing of such Change of Control.

Control; and

(c)
Call Notice. After the close of business on the Change of Control Put Deadline, then the Company shall have the
option to exercise its Change of Control Call under Section 9(a)(i) with respect to all, but not less than all, shares of Series A
Preferred Stock for which any Holder has not elected to exercise a Change of Control Put pursuant to Section 9(b). At any time after
the close of business on the Change of Control Put Deadline until the effective date of the Change of Control, a written notice may
be sent by or on behalf of the Company to the Holders as they appear in the records of the Company, which notice shall contain (the
“Call Notice”):
(i)
the date on which the Change of Control is anticipated to be effected (or, if applicable, the date on which a
Schedule TO or other schedule, form or report disclosing a Change of Control was filed);
(ii)

a statement that the Company is exercising its Change of Control Call under Section 9(a)(i);

(iii)
the number of shares of Series A Preferred Stock to be purchased from such Holder pursuant to the
Company’s Change of Control Call (which shall be all of such Holder’s shares for which the Holder has not elected to exercise a
Change of Control Put);
(iv)
the Change of Control Purchase Date for such shares of Series A Preferred Stock, which shall be any
Business Day of the Company’s choosing that is no less than ten (10) days and no more than sixty (60) days after the Call Notice is
mailed;
(v)

the instructions a Holder must follow to receive payment of the Change of Control Call Price;

(vi)
the amount of cash and/or other consideration payable per share of Series A Preferred Stock to be purchased
from such Holder; and
(vii)

that payment of the Change of Control Call Price is conditional upon the closing of such Change of Control.

(d)
Change of Control Put Procedure. To exercise a Change of Control Put, a Holder must, no later than 5:00 p.m., New
York City time, on the Change of Control Put Deadline, surrender to the Conversion Agent the certificates representing the shares of
Series A Preferred
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Stock to be purchased by the Company or lost stock affidavits therefor and a notice including wire transfer instructions for the
payment of the Change of Control Put Price.
(e)
Change of Control Call Procedure. To receive payment of the Change of Control Call Price, a Holder must, in
accordance with the instructions set forth in the Call Notice, surrender to the Conversion Agent the certificates representing the
shares of Series A Preferred Stock to be purchased by the Company (as indicated in the Call Notice) or lost stock affidavits therefor
and a notice including wire transfer instructions for the payment of the Change of Control Call Price, provided, however, for the
avoidance of doubt, any failure by a Holder to surrender such Holder’s certificates representing the shares of Series A Preferred
Stock to be purchased pursuant to the Change of Control Call shall not delay the associated purchase and the Change of Control
Call shall be deemed to occur automatically on the Change of Control Purchase Date upon the transfer of the Change of Control
Call Price to such Holder.
(f)
Delivery upon Change of Control Call or Change of Control Put. Upon a Change of Control Call or Change of
Control Put, but subject to and contingent upon the closing of the Change of Control, subject to Section 9(i) below, the Company
(or its successor) shall deliver or cause to be delivered to the Holder by wire transfer the Change of Control Call Price or Change of
Control Put Price, as applicable, of such Holder’s shares of Series A Preferred Stock.
(g)
Treatment of Shares. Until payment of the Change of Control Put Price or Change of Control Call Price, as
applicable, such share of Series A Preferred Stock will remain outstanding and will continue to be entitled to all of the powers,
designations, preferences and other rights provided herein, including conversion, dividend and voting rights. Any shares of Series A
Preferred Stock that are converted prior to or on the Change of Control Purchase Date in accordance with this Certificate of
Designations shall not be entitled to receive any payment of the Change of Control Put Price or Change of Control Call Price, as
applicable.
(h)
Partial Exercise of Change of Control Put. In the event that a Change of Control Put is effected with respect to shares
of Series A Preferred Stock representing less than all the shares of Series A Preferred Stock held by a Holder and the Company does
not elect to exercise a Change of Control Call with respect to such remaining shares, following such Change of Control Put the
Company shall execute and deliver to such Holder, at the expense of the Company, a certificate evidencing the shares of Series A
Preferred Stock held by the Holder as to which a Change of Control Put and Change of Control Call was not effected (or book-entry
interests representing such shares).
(i)
Sufficient Funds. If the Company shall not have sufficient funds legally available under applicable law to purchase
all shares of Series A Preferred Stock for which Holders have elected to exercise their Change of Control Put pursuant to this
Section 9 after satisfaction of all Required Credit Obligations (or consent by the required lenders of such Required Credit
Obligations to the payment of the aggregate Change of Control Put Price) (the “Required Number of Shares”), the Company shall
(i) purchase, pro rata among the Holders that have elected to exercise their Change of Control Put pursuant to this Section 9, a
number of shares of Series A Preferred Stock with an aggregate Change of Control Put Price equal to the amount legally available
for the purchase of shares of Series A Preferred Stock under applicable law following satisfaction of the Required Credit
Obligations (or consent by the required lenders of
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such Required Credit Obligations to the payment of the aggregate Change of Control Put Price) and (ii) purchase any shares of
Series A Preferred Stock not purchased because of the foregoing limitations at the applicable Change of Control Put Price as soon
as practicable after the Company is able to make such purchase out of funds legally available for the purchase of such shares of
Series A Preferred Stock following satisfaction of any Required Credit Obligations (or consent by the required lenders of such
Required Credit Obligations to the payment of the aggregate Change of Control Put Price). The inability of the Company (or its
successor) to make a purchase payment for any reason shall not relieve the Company (or its successor) from its obligation to effect
any required purchase when, as and if permitted by applicable law. If the Company fails to pay the Change of Control Put Price in
full on the Change of Control Purchase Date in accordance with this Section 9 in respect of some or all of the shares of Series A
Preferred Stock to be repurchased pursuant to the Change of Control Put, the then-current rate of Cash Dividends in accordance
with Section 4(b) shall increase by 2.00% on each Dividend Payment Date following the Change of Control Purchase Date,
accruing daily from the Change of Control Purchase Date until an amount equal to the Change of Control Put Price, plus all
Accrued Dividends thereon, is paid in full in respect of such shares of Series A Preferred Stock. Nothing herein shall limit a
Holder’s right to pursue any other remedies available to it hereunder, at law or in equity, including, without limitation, a decree of
specific performance and/or injunctive relief with respect to the Company’s failure to comply with its obligations under this Section
9.
(j)
Change of Control Agreements. The Company shall not enter into any agreement for a transaction constituting a
Change of Control unless (i) such agreement provides for or does not interfere with or prevent (as applicable) the exercise by the
Holders of their Change of Control Put in a manner that is consistent with and gives effect to this Section 9, and (ii) the acquiring or
surviving Person in such Change of Control represents or covenants, in form and substance reasonably satisfactory to the Board
acting in good faith, that at the closing of such Change of Control such Person shall have sufficient funds, together with funds of the
Company legally available therefor and following satisfaction of the Required Credit Obligations (or consent by the required
lenders of such Required Credit Obligations to the payment of the aggregate Change of Control Put Price or Change of Control Call
Price), to pay the Change of Control Put Price or Change of Control Call Price, as applicable, in respect of shares of Series A
Preferred Stock that have not been converted into Company Common Stock prior to the Change of Control Effective Date pursuant
to Section 6 or Section 7, as applicable.
(k)
Upon full payment of the Change of Control Call Price or Change of Control Put Price, as applicable, for any shares
of Series A Preferred Stock subject to a Change of Control Call or Change of Control Put, as applicable, such shares of Series A
Preferred Stock will no longer be deemed to be outstanding for any purpose, shall be retired and canceled and may not be reissued
as shares of such series; and all rights (except the right to receive the Change of Control Call Price or Change of Control Put Price,
as applicable) of the Holder of such shares of Series A Preferred Stock shall cease and terminate with respect to such shares.
SECTION 10. Redemption.
(a)

Redemption at the Option of the Holder.
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(i)

Redemption Procedures.

(A)
At any time on or after the Eligible Redemption Date, each Holder of shares of Series A Preferred
Stock shall have the right (a “Holder Redemption Right”) to require the Company to redeem any or all of the shares
of Series A Preferred Stock of such Holder then outstanding, in each case to the extent not prohibited by law, at the
Redemption Price. The Redemption Price shall be payable only in cash.
(B)
To exercise its Holder Redemption Right pursuant to this Section 10(a), a Holder must, no later than
5:00 p.m., New York City time, on the date that is no more than one hundred twenty (120), nor less than thirty (30),
calendar days prior to the date of such redemption specified therein (the “Designated Redemption Date”), deliver
written notice thereof (a “Notice of Holder Redemption”) to the Company and the Transfer Agent and shall, on or
prior to the Designated Redemption Date, surrender to the Transfer Agent the certificates representing the shares of
Series A Preferred Stock to be redeemed by the Company; provided, that, such Holder will be entitled to revoke its
Notice of Holder Redemption at any time but no later than ten (10) Business Days prior to the Designated
Redemption Date. On such Designated Redemption Date, the Company shall deliver or cause to be delivered to each
Holder that has exercised its Holder Redemption Right with respect to such Designated Redemption Date, cash by
wire transfer, equal to the Redemption Price of the shares of Series A Preferred Stock in respect of which such
Holder has delivered (and has not revoked in accordance with this Section 10(a)(i)(B)) a Notice of Holder
Redemption in accordance herewith.
(C)
If a Holder does not elect to exercise its Holder Redemption Right pursuant to this Section 10(a) with
respect to all of its shares of Series A Preferred Stock (and has not revoked in accordance with Section 10(a)(i)(B)),
the shares of Series A Preferred Stock held by it and not surrendered for redemption by the Company will remain
outstanding until otherwise subsequently converted, redeemed, reclassified or canceled. From and after the
Redemption Date with respect to any share of Series A Preferred Stock for which a Holder elected to effect a Holder
Redemption Right and the Company has redeemed in accordance with the provisions of this Section 10(a), (i)
Dividends shall cease to accrue on such share, (ii) such share shall no longer be deemed outstanding and (iii) all
rights with respect to such share shall cease and terminate. For the avoidance of doubt, notwithstanding anything
contained herein to the contrary, until a share of Series A Preferred Stock is redeemed by the payment in full of the
applicable Redemption Price, such share of Series A Preferred Stock will remain outstanding and will be entitled to
all of the powers, designations, preferences and other rights provided herein including the right to convert.
(D)
In the event that a Holder Redemption Right is exercised with respect to shares of Series A Preferred
Stock representing less than all the shares
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of Series A Preferred Stock held by a Holder, upon such redemption, the Company shall execute and deliver to such
Holder, at the expense of the Company, a certificate representing the shares of Series A Preferred Stock held by the
Holder as to which a Holder Redemption Right was not exercised (or book-entry interests representing such shares).
(E)
If the Company shall not have sufficient funds legally available under applicable law to redeem, as of
any Designated Redemption Date, all shares of Series A Preferred Stock with respect to which Holders have
exercised a Holder Redemption Right pursuant to Section 10(a), the Company shall redeem on such Designated
Redemption Date, pro rata among the Holders that have exercised their Holder Redemption Right, a number of
shares of Series A Preferred Stock with an aggregate Redemption Price equal to the amount legally available under
applicable law for the redemption of shares of Series A Preferred Stock on such Designated Redemption Date. As
soon as practicable following such time that the Company has sufficient funds legally available under applicable law
to redeem such shares of Series A Preferred Stock not redeemed because of the foregoing limitation at the applicable
Redemption Price, the Company shall provide notice to the Holders of the availability of such funds, and the Holders
may, within ten (10) Business Days of receipt of such notice (the “Final Redemption Exercise Date”), elect to invoke
their Holder Redemption Right pursuant to Section 10(a) with respect to the shares of Series A Preferred Stock that
were not redeemed on the Designated Redemption Date. In addition, if the Company does not make the redemption
payment as of any Designated Redemption Date relating to all of the shares of Series A Preferred Stock with respect
to which Holders have exercised a Holder Redemption Right pursuant to Section 10(a), the then-current rate of Cash
Dividends in accordance with Section 4(b) the (“Pre-Redemption Cash Dividend Rate”) shall increase by 2.00%, on
each Dividend Payment Date following the Designated Redemption Date, accruing daily from the Designated
Redemption Date until the Redemption Price is paid in full in respect of such shares of Series A Preferred Stock;
provided, however that on the next Dividend Payment Date following the Final Redemption Exercise Date, the rate
of Cash Dividends shall return to the Pre-Redemption Cash Dividend Rate with respect to each share of Series A
Preferred Stock for which a Holder did not elect to exercise its Holder Redemption Right prior to the Final
Redemption Exercise Date pursuant to the prior sentence of this Section 10(a)(i)(E). The inability of the Company to
make a redemption payment for any reason shall not relieve the Company from its obligation to effect any required
redemption when, as and if permitted by applicable law.
(b)
Redemption at the Option of the Company. At any time on or after the Eligible Redemption Date, the Company shall
have the right (the “Company Redemption Right”) to redeem all, but not less than all, of the shares of Series A Preferred Stock then
outstanding, in each case to the extent not prohibited by law, at the Redemption Price. The Redemption Price shall be payable only
in cash.
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(i)
Redemption Prohibited in Certain Circumstances. The Company will not be permitted to exercise the
Company Redemption Right, or otherwise send a Notice of Company Redemption in respect of the redemption of, any Series A
Preferred Stock pursuant to this Section 10(b) unless the Company has sufficient funds legally available to fully pay the
Redemption Price in respect of all shares of Series A Preferred Stock called for redemption.
(ii)
Redemption Procedures. To exercise its Company Redemption Right pursuant to this Section 10(b), the
Company must, no later than 5:00 p.m., New York City time, on the date that is no more than one hundred twenty (120), nor less
than thirty (30), calendar days prior to the Designated Redemption Date, deliver written notice thereof (a “Notice of Company
Redemption”) to each Holder of Series A Preferred Stock then-outstanding and the Transfer Agent. On such Designated
Redemption Date, the Company shall deliver or cause to be delivered to each Holder cash by wire transfer, equal to the
Redemption Price of the shares of Series A Preferred Stock then-held by such Holder. On the Designated Redemption Date, each
Holder shall, on or prior to the Designated Redemption Date, surrender to the Transfer Agent the certificates representing the
shares of Series A Preferred Stock to be redeemed by the Company; provided, however, for the avoidance of doubt, any failure by
the Holder to surrender such Holder’s certificates representing the shares of Series A Preferred Stock to be redeemed shall not
delay the associated redemption and the redemption shall be deemed to occur automatically on the Designated Redemption Date
upon the transfer of the Redemption Price of the shares of Series A Preferred Stock then-held by such Holder to such Holder. For
the avoidance of doubt, a Holder shall be permitted to deliver a Conversion Notice at any time prior to the date that is two (2)
Business Days prior to the Designated Redemption Date and exercise its conversion rights pursuant to, and in accordance with the
conversion procedures set forth in, Section 6. From and after the Designated Redemption Date on which the Company has
redeemed any share of Series A Preferred Stock in accordance with the provisions of this Section 10(b), (i) Dividends shall cease
to accrue on such share, (ii) such share shall no longer be deemed outstanding and (iii) all rights with respect to such share shall
cease and terminate.
SECTION 11. Adjustments to the Conversion Price.
(a)

Conversion Price Resets.

(i)
Initial Conversion Price Reset. On May 31, 2021, the Conversion Price shall be reset to equal 125% of the
arithmetic average of the VWAP per share of Company Common Stock for each Trading Day during the one hundred twenty (120)
consecutive day period following January 29, 2021; provided, however that, in the event that the adjusted Conversion Price would
equal a price per share greater than $90 (as equitably adjusted for stock splits, stock dividends, combinations, recapitalizations and
similar events), it shall be deemed to be $90 (as equitably adjusted for stock splits, stock dividends, combinations, recapitalizations
and similar events) for purposes of this adjustment to the Conversion Price, and in the event that the adjusted Conversion Price
would equal a price per share lower than $50 (as equitably adjusted for stock splits, stock dividends, combinations,
recapitalizations and similar events), it shall be deemed to be $50 (as equitably adjusted for stock splits, stock dividends,
combinations, recapitalizations and similar events) for purposes of this adjustment to the Conversion Price, in each case subject to
adjustment.
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(ii)
Test Date Conversion Price Reset. On the Test Date, if the arithmetic average of the VWAP for the twenty
(20) consecutive Trading Day period ending on the day prior to the Test Date (the “Test Price”) is in excess of 160% of the thencurrent Conversion Price, then on the Test Date, the Conversion Price shall be adjusted based on the following formula; provided,
however that, in the event that the adjusted Conversion Price would equal a price per share greater than $90 (as equitably adjusted
for stock splits, stock dividends, combinations, recapitalizations and similar events), it shall be deemed to be $90 (as equitably
adjusted for stock splits, stock dividends, combinations, recapitalizations and similar events) for purposes of this adjustment to the
Conversion Price, and in the event that the adjusted Conversion Price would equal a price per share lower than $50 (as equitably
adjusted for stock splits, stock dividends, combinations, recapitalizations and similar events), it shall be deemed to be $50 (as
equitably adjusted for stock splits, stock dividends, combinations, recapitalizations and similar events) for purposes of this
adjustment to the Conversion Price:
CP1 = AV / ( ( AS x ( AV / CP0 ) ) / TP )
where:
CP0 = the Conversion Price in effect on the close of business on the day prior to the Test Date
CP1 = the new Conversion Price in effect immediately after the close of business on the day prior to the Test Date
AS = equals the sum of the Dilution Threshold Amount plus the Incremental Value
AV = the sum of the Accrued Value plus the Accrued PIK Dividends as of the close of business on the day prior to the Test
Date
TP = the Test Price
For purposes of the above formula:
“Dilution Threshold Amount” means an amount equal to CP0 multiplied by 1.6; and
“Incremental Value” means an amount equal to the product of (A) the difference of (i) the Test Price minus (ii) the Dilution
Threshold Amount, multiplied by (B) a fraction equal to 1/3
(b)
Anti-Dilution Adjustments. The Conversion Price will be subject to adjustment, without duplication, upon the
occurrence of the following events, except that the Company shall not make any adjustment to the Conversion Price if a Holder of
the Series A Preferred Stock participates, at the same time and upon the same terms as holders of Company Common Stock and
solely as a result of holding shares of Series A Preferred Stock, in any transaction described in this Section 11(b), without having to
convert its Series A Preferred Stock, as if it held a number of shares of Company Common Stock equal to the Accrued Value of
each share of Series A Preferred Stock held by such Holder divided by the then-current Conversion Price:
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(i)
Stock Dividends, Splits and Combinations. If the Company issues solely shares of Company Common Stock
as a dividend or distribution on all or substantially all shares of the Company Common Stock, or if the Company effects a stock
split or a stock combination of the Company Common Stock (in each case, excluding an issuance solely pursuant to a
Reorganization Event, as to which Section 12 will apply), then the Conversion Price will be adjusted based on the following
formula:

where:
CP0 =

the Conversion Price in effect immediately before the close of business on the Record Date for such dividend or
distribution, or immediately before the close of business on the effective date of such stock split or stock
combination, as applicable;

CP1 =

the Conversion Price in effect immediately after the close of business on such Record Date or effective date, as
applicable;

OS0 =

the number of shares of Company Common Stock outstanding immediately before the close of business on such
Record Date or effective date, as applicable, without giving effect to such dividend, distribution, stock split or
stock combination; and

OS1 =

the number of shares of Company Common Stock outstanding immediately after giving effect to such dividend,
distribution, stock split or stock combination.

If any dividend, distribution, stock split or stock combination of the type described in this Section 11(b)(i) is declared or
announced, but not so paid or made, then the Conversion Price will be readjusted, effective as of the date the Board of Directors, or
any Officer acting pursuant to authority conferred by the Board of Directors, determines not to pay such dividend or distribution or
to effect such stock split or stock combination, to the Conversion Price that would then be in effect had such dividend, distribution,
stock split or stock combination not been declared or announced.
(ii)
Rights, Options and Warrants. If the Company distributes, to all or substantially all holders of Company
Common Stock, rights, options or warrants (other than rights issued or otherwise distributed pursuant to a stockholder rights plan)
entitling such holders, for a period of not more than forty-five (45) calendar days after the Record Date of such distribution, to
subscribe for or purchase shares of Company Common Stock at a price per share that is less than the average of the Closing Prices
per share of Company Common Stock for the ten (10) consecutive Trading Days ending on, and including, the Trading Day
immediately before the date such distribution is announced, then the Conversion Price will be decreased based on the following
formula:
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where:
CP0 = the Conversion Price in effect immediately before the close of business on such Record Date;
CP1 = the Conversion Price in effect immediately after the close of business on such Record Date;
OS =

the number of shares of Company Common Stock outstanding immediately before the close of business on such
Record Date;

Y=

a number of shares of Company Common Stock obtained by dividing (x) the aggregate price payable to exercise such
rights, options or warrants by (y) the average of the Closing Price per share of Company Common Stock for the
ten (10) consecutive Trading Days ending on, and including, the Trading Day immediately before the date such
distribution is announced; and

X=

the total number of shares of Company Common Stock issuable pursuant to such rights, options or warrants.

provided, however, that (A) the Conversion Price will not be adjusted pursuant to this Section 11(b)(ii) solely as a result of an
Exempt Issuance and (B) the issuance of shares of Company Common Stock issuable pursuant to the exercise, vesting or
conversion of such rights, options or warrants will not constitute an additional issuance or sale of Company Common Stock.
To the extent such rights, options or warrants are not so distributed, the Conversion Price will be readjusted to the
Conversion Price that would then be in effect had the decrease to the Conversion Price for such distribution been made on the basis
of only the rights, options or warrants, if any, actually distributed. In addition, to the extent that shares of Company Common Stock
are not delivered after the expiration of such rights, options or warrants (including as a result of such rights, options or warrants not
being exercised), the Conversion Price will be readjusted to the Conversion Price that would then be in effect had the decrease to
the Conversion Price for such distribution been made on the basis of delivery of only the number of shares of Company Common
Stock actually delivered upon exercise of such rights, option or warrants.
For purposes of this Section 11(b)(ii), in determining whether any rights, options or warrants entitle holders of Company
Common Stock to subscribe for or purchase shares of Company Common Stock at a price per share that is less than the average of
the Closing Prices per share of Company Common Stock for the ten (10) consecutive Trading Days ending on, and including, the
Trading Day immediately before the date the distribution of such rights, options or warrants is announced, and in determining the
aggregate price payable to exercise such rights, options or warrants, there will be taken into account any consideration the Company
receives for
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such rights, options or warrants and any amount payable on exercise thereof, with the value of such consideration, if not cash, to be
determined by the Board of Directors.
(iii)

Distribution Transactions and Other Distributed Property.

(A)
Distributions Other than Distribution Transactions. If the Company distributes shares of its Capital
Stock, evidences of the Company’s indebtedness or other assets or property of the Company, or rights, options or
warrants to acquire the Company’s Capital Stock or other securities, to all or substantially all holders of the
Company Common Stock, excluding:
(I)
dividends, distributions, rights, options or warrants for which an adjustment to the Conversion
Price is required pursuant to Section 11(b)(i) or Section 11(b)(ii);
(II)

dividends or distributions paid exclusively in cash;

(III) rights issued or otherwise distributed pursuant to a stockholder rights plan, except to the extent
provided in Section 11(d);
(IV) Distribution Transactions for which an adjustment to the Conversion Price is required pursuant
to Section 11(b)(iii)(B);
(V)
a distribution solely pursuant to a tender offer or exchange offer for shares of Company
Common Stock, as to which Section 11(b)(ii) will apply; and
(VI) a distribution solely pursuant to a Reorganization Event, as to which Section 12 will apply,
then the Conversion Price will be decreased based on the following formula:

where:
CP0 = the Conversion Price in effect immediately before the close of business on the Record Date for such distribution;
CP1 = the Conversion Price in effect immediately after the close of business on such Record Date;
SP =
FMV =

the average of the Closing Prices per share of Company Common Stock for the ten (10) consecutive Trading Days
ending on, and including, the Trading Day immediately before the Ex-Dividend Date for such distribution; and
the fair market value (as determined by the Board of Directors), as of such Record Date, of the shares of Capital
Stock, evidences of indebtedness, assets,
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property, rights, options or warrants distributed per share of Company Common Stock pursuant to such
distribution;
provided, however, that, if FMV is equal to or greater than SP, then, in lieu of the foregoing adjustment to the Conversion Price,
each Holder will receive, for each share of Series A Preferred Stock held by such Holder on such Record Date, at the same time and
on the same terms as holders of Company Common Stock, the amount and kind of shares of Capital Stock, evidences of
indebtedness, assets, property, rights, options or warrants that such Holder would have received in such distribution if such Holder
had owned, on such Record Date, a number of shares of Company Common Stock equal to the number of shares of Company
Common Stock that would be issuable (determined in accordance with Section 6 but without regard to Section 6(a)(i) or Section
6(a)(ii)) in respect of one (1) share of Series A Preferred Stock that is converted with a Conversion Date occurring on such Record
Date (subject to the same arrangements, if any, in such distribution not to issue or deliver a fractional portion of any Capital Stock,
evidences of indebtedness, assets, property, rights, options or warrants, but with such arrangement applying separately to each
Holder and computed based on the total number of shares of Series A Preferred Stock held by such Holder on such Record Date).
To the extent such distribution is not so paid or made, the Conversion Price will be readjusted to the Conversion Price that
would then be in effect had the adjustment been made on the basis of only the distribution, if any, actually made or paid.
(B)
Distribution Transactions. If the Company engages in a Distribution Transaction in which it
distributes or dividends shares of Capital Stock of any class or series, or similar equity interests, of or relating to an
Affiliate or Subsidiary or other business unit of the Company to all or substantially all holders of the Company
Common Stock (other than solely pursuant to (x) a Reorganization Event, as to which Section 12 will apply; or (y) a
tender offer or exchange offer for shares of Company Common Stock, as to which Section 11(b)(ii) will apply), and
such Capital Stock or equity interests are listed or quoted (or will be listed or quoted upon the consummation of the
transaction) on a U.S. national securities exchange, then the Conversion Price will be decreased based on the
following formula:

where:
CP0 =

the Conversion Price in effect immediately before the close of business on the Record Date for such Distribution
Transaction;

CP1 = the Conversion Price in effect immediately after the close of business on such Record Date;
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SP =
FMV =

the average of the Closing Prices per share of Company Common Stock for each Trading Day in the Distribution
Transaction Valuation Period (as defined below); and
the product of (x) the average of the Closing Prices per share or unit of the Capital Stock or equity interests
distributed in such Distribution Transaction over the ten (10) consecutive Trading Day period (the “Distribution
Transaction Valuation Period”) beginning on, and including, the Ex-Dividend Date for such Distribution
Transaction (such average to be determined as if references to Company Common Stock in the definitions of
“Closing Price,” “Trading Day” and “Market Disruption Event” were instead references to such Capital Stock or
equity interests); and (y) the number of share or units of such Capital Stock or equity interests distributed per
share of Company Common Stock in such Distribution Transaction.

provided, however, that in the event of a Distribution Transaction where the Majority Holders elect to engage in a Spin-Off
Exchange Offer, and such Spin-Off Exchange Offer is completed pursuant to Section 11(e), then no adjustment to the Conversion
Price shall be made pursuant to this Section 11(b)(iii)(B).
The adjustment to the Conversion Price pursuant to this Section 11(b)(iii)(B) will be calculated as of the close of business on
the last Trading Day of the Distribution Transaction Valuation Period that will be given effect immediately after the close of
business of the Record Date for the Distribution Transaction, with retroactive effect. If the Conversion Date for any share of Series
A Preferred Stock to be converted occurs during the Distribution Transaction Valuation Period, then, notwithstanding anything to
the contrary in this Certificate of Designations, the Company will, if necessary, delay the settlement of such conversion until the
second (2nd) Business Day after the last Trading Day of the Distribution Transaction Valuation Period.
To the extent any dividend or distribution of the type described in Section 11(b)(iii)(B) is declared but not made or paid, the
Conversion Price will be readjusted to the Conversion Price that would then be in effect had the adjustment been made on the basis
of only the dividend or distribution, if any, actually made or paid.
(iv)
Cash Dividends or Distributions. If any cash dividend or distribution is made to all or substantially all holders
of Company Common Stock, then the Conversion Price will be decreased based on the following formula:

where:
CP0 =

the Conversion Price in effect immediately before the close of business on the Record Date for such dividend or
distribution;
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CP1 = the Conversion Price in effect immediately after the close of business on such Record Date;
SP =
D=

the Closing Price per share of Company Common Stock on the Trading Day immediately before the Ex-Dividend
Date for such dividend or distribution; and
the cash amount distributed per share of Company Common Stock in such dividend or distribution;

provided, however, that, if D is equal to or greater than SP, then, in lieu of the foregoing adjustment to the Conversion Price, each
Holder will receive, for each share of Series A Preferred Stock held by such Holder on such Record Date, at the same time and on
the same terms as holders of Company Common Stock, the amount of cash that such Holder would have received in such dividend
or distribution if such Holder had owned, on such Record Date, a number of shares of Company Common Stock equal to the
number of shares of Company Common Stock that would be issuable (determined in accordance with Section 6(a) but without
regard to Section 6(a)(i) or Section 6(a)(ii)) in respect of one (1) share of Series A Preferred Stock that is converted with a
Conversion Date occurring on such Record Date. To the extent such dividend or distribution is declared but not made or paid, the
Conversion Price will be readjusted to the Conversion Price that would then be in effect had the adjustment been made on the basis
of only the dividend or distribution, if any, actually made or paid.
In the event the shares of Series A Preferred Stock participate in any such cash dividend or distribution on an as-converted basis
(pursuant to Section 6 without regard to any limitations on convertibility set forth therein), then no adjustment to the Conversion
Price shall be made pursuant to this Section 11(b)(iv).
(v)
Tender Offers or Exchange Offers. If the Company or any of its Subsidiaries makes a payment in respect of a
tender offer or exchange offer for shares of Company Common Stock (other than solely pursuant to an odd-lot tender offer pursuant
to Rule 13e-4(h)(5) under the Exchange Act), and the value (determined as of the Expiration Time by the Board of Directors) of the
cash and other consideration paid per share of Company Common Stock in such tender or exchange offer exceeds the Closing Price
per share of Company Common Stock on the Trading Day immediately after the last date (the “Expiration Date”) on which tenders
or exchanges may be made pursuant to such tender or exchange offer (as it may be amended), then the Conversion Price will be
decreased based on the following formula:

where:
CP0 =

the Conversion Price in effect immediately before the time (the “Expiration Time”) such tender or exchange offer
expires;

CP1 = the Conversion Price in effect immediately after the Expiration Time;
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SP =

the average of the Closing Prices per share of Company Common Stock over the ten (10) consecutive Trading Day
period (the “Tender/Exchange Offer Valuation Period”) beginning on, and including, the Trading Day
immediately after the Expiration Date;

OS0 =

the number of shares of Company Common Stock outstanding immediately before the Expiration Time (including
all shares of Company Common Stock accepted for purchase or exchange in such tender or exchange offer);

AC =

the aggregate value (determined as of the Expiration Time by the Board of Directors) of all cash and other
consideration paid for shares of Company Common Stock purchased or exchanged in such tender or exchange
offer; and

OS1 =

the number of shares of Company Common Stock outstanding immediately after the Expiration Time (excluding all
shares of Company Common Stock accepted for purchase or exchange in such tender or exchange offer);

provided, however, that the Conversion Price will in no event be adjusted up pursuant to this Section 11(b)(v), except to the extent
provided in the immediately following paragraph. The adjustment to the Conversion Price pursuant to this Section 11(b)(v) will be
calculated as of the close of business on the last Trading Day of the Tender/Exchange Offer Valuation Period but will be given
effect immediately after the Expiration Time, with retroactive effect. If the Conversion Date for any share of Series A Preferred
Stock to be converted occurs on the Expiration Date or during the Tender/Exchange Offer Valuation Period, then, notwithstanding
anything to the contrary in this Certificate of Designations, the Company will, if necessary, delay the settlement of such conversion
until the second (2nd) Business Day after the last Trading Day of the Tender/Exchange Offer Valuation Period.
To the extent such tender or exchange offer is announced but not consummated (including as a result of being precluded
from consummating such tender or exchange offer under applicable law), or any purchases or exchanges of shares of Company
Common Stock in such tender or exchange offer are rescinded, the Conversion Price will be readjusted to the Conversion Price that
would then be in effect had the adjustment been made on the basis of only the purchases or exchanges of shares of Company
Common Stock, if any, actually made, and not rescinded, in such tender or exchange offer.
(c)
No Adjustments in Certain Cases. Without limiting the operation of Section 4(c) and Section 6(a), the Company will
not be required to adjust the Conversion Price except pursuant to this Section 11. For the avoidance of doubt, no adjustment to the
Conversion Price will be made (the following, each an “Exempt Issuance”):
(i)
Upon the issuance of any shares of Company Common Stock pursuant to any present or future plan providing
for the reinvestment of dividends or interest payable on securities of the Company and the investment of additional optional
amounts in Company Common Stock under any plan in which purchases are made at market prices on the date or dates of
purchase, without discount, and whether or not the Company bears the ordinary costs of administration and operation of the plan,
including brokerage commissions;

34

(ii)
upon the issuance of any shares of Company Common Stock or options or rights to purchase such shares
pursuant to any present or future employee, director, consultant or officer equity incentive plan or program of or assumed by the
Company or any of its Subsidiaries or of any employee agreements or arrangements or programs;
(iii)
except as otherwise provided in Section 11(b) upon the issuance of any shares of Company Common Stock
pursuant to exercise, vesting or conversion of any option, warrant, right, restricted stock unit or exercisable, exchangeable or
convertible security;
(iv)
participate; or
(v)

for dividends or distributions declared or paid to holders of Company Common Stock in which the Holders
for a change in the par value of the Company Common Stock.

(d)
Stockholder Rights Plans. If any shares of Company Common Stock are to be issued upon conversion of any Series
A Preferred Stock and, at the time of such conversion, the Company has in effect any stockholder rights plan, then the Holder of
such Series A Preferred Stock will be entitled to receive, in addition to, and concurrently with the delivery of, the consideration
otherwise due upon such conversion, the rights set forth in such stockholder rights plan, unless such rights have separated from the
Company Common Stock at such time, in which case, and only in such case, the Conversion Price will be adjusted pursuant to
Section 11(b)(iii)(A) on account of such separation as if, at the time of such separation, the Company had made a distribution of the
type referred to in such Section 11(b)(iii)(A) to all holders of Company Common Stock, subject to readjustment pursuant to Section
11(b)(iii)(A) if such rights expire, terminate or are redeemed. For the avoidance of doubt, if the rights issued or otherwise
distributed pursuant to any such stockholder rights plan have previously been issued to the Holders of Series A Preferred Stock,
then the foregoing sentence of this Section 11(d) shall not apply.
(e)

Distribution Transactions.

(i)
In the event the Company proposes to effect a Distribution Transaction, then, by written notice of the Holders
constituting at least a majority of the outstanding voting power of the Series A Preferred Stock (the “Majority Holders”) delivered
to the Company prior to the relevant Record Date, the Company will negotiate in good faith with such Majority Holders the terms
and conditions of an exchange offer described herein (the “Spin-Off Exchange Offer”), and in the event the Spin-Off Exchange
Offer is completed, then no adjustment to the Conversion Price shall be made pursuant to Section 11(b)(iii)(B).
(ii)
In connection with the Spin-Off Exchange Offer, each share of Series A Preferred Stock will be exchanged
by the Company for one (1) share of Mirror Preferred Stock and one (1) share of Exchange Preferred Stock. The Accrued Value of
the Series A Preferred Stock will be allocated between the shares of Mirror Preferred Stock and Exchange Preferred Stock in
accordance with the relative fair market value of the assets and businesses to be held by the Distributed Entity and the assets and
businesses to be retained by the Company, as determined in good faith by the Board of Directors after consultation with the
Majority Holders.
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(iii)
The Company and the Majority Holders will negotiate reasonably and in good faith and each will use its
reasonable best efforts to agree on mutually agreeable terms for the Spin-Off Exchange Offer, including, without limitation, the
certificate of designations with respect to the Mirror Preferred Stock and the certificate of designations with respect to the
Exchange Preferred Stock, to reflect the fact that following the completion of the Spin-Off Exchange Offer the adjustments to the
Conversion Price will be based upon the common stock of the Company and the common stock of the Distributed Entity, and that
the rights, benefits, obligations and economic characteristics of the Series A Preferred Stock will not be expanded or diminished as
a result of the exchange of shares of Series A Preferred Stock for shares of Mirror Preferred Stock and Exchange Preferred Stock.
The exchange of Series A Preferred Stock for Exchange Preferred Stock in the Spin-Off Exchange Offer shall be structured in a
manner so as to qualify as a tax-free recapitalization within the meaning of Section 368(a) of the United States Internal Revenue
Code of 1986, as amended (the “Code”) to the maximum extent permitted by applicable law. The Company agrees for U.S. federal
and applicable state and local income tax purposes the shares of Mirror Preferred Stock and Exchange Preferred Stock shall be
structured in a way not to be classified as “preferred stock” within the meaning of Section 305 or Section 306 of the Code (or
similar or analogous state or local income tax law) or “nonqualified preferred stock” within the meaning of Section 351(g) of the
Code.
(f)
Determination of the Number of Outstanding Shares of Company Common Stock. For purposes of Section 11(b), the
number of shares of Company Common Stock outstanding at any time will (1) include shares issuable in respect of scrip certificates
issued in lieu of fractions of shares of Company Common Stock; and (2) exclude shares of Company Common Stock held in the
Company’s treasury (unless the Company pays any dividend or makes any distributions on shares of Company Common Stock held
in its treasury).
(g)
Calculations. All calculations with respect to the Conversion Price and adjustments thereto will be made to the
nearest 1/100th of a cent (with 5/1,000ths rounded downward).
(h)
Notice of Conversion Price Adjustments. Upon the effectiveness of any adjustment to the Conversion Price pursuant
to Section 11(a) or Section 11(b), the Company will promptly send notice to the Holders containing (1) a brief description of the
transaction or other event on account of which such adjustment was made; (2) the Conversion Price in effect immediately after such
adjustment; and (3) the effective time of such adjustment.
(i)

Voluntary Conversion Price Decreases.

(i)
Generally. To the extent permitted by law and applicable stock exchange rules, the Company, from time to
time, may (but is not required to) decrease the Conversion Price by any amount if (1) the Board of Directors determines that such
decrease is in the Company’s best interest or that such decrease is advisable to avoid or diminish any income tax imposed on
holders of Company Common Stock or rights to purchase Company Common Stock as a result of any dividend or distribution of
shares (or rights to acquire shares) of Company Common Stock or any similar event; (2) such decrease is in effect for a period of at
least twenty (20) Business Days; and (3) such decrease is irrevocable during such period; provided, however, that any such
decrease that would be reasonably expected to result in any income tax imposed
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on holders of Series A Preferred Stock shall require the affirmative vote, election or approval of the Majority Holders.
(ii)
Notice of Voluntary Decrease. If the Board of Directors determines to decrease the Conversion Price pursuant
to Section 11(i), then, no later than the first Business Day of the related twenty (20) Business Day period referred to in Section
11(i), the Company will send notice to each Holder, the Transfer Agent and the Conversion Agent of such decrease to the
Conversion Price, the amount thereof and the period during which such decrease will be in effect.
(j)
Successive Adjustments. After an adjustment to the Conversion Price under this Section 11, any subsequent event
requiring an adjustment under this Section 11 shall cause an adjustment to each such Conversion Price as so adjusted.
(k)
Multiple Adjustments. For the avoidance of doubt, if an event occurs that would trigger an adjustment to the
Conversion Price pursuant to this Section 11 under more than one subsection hereof, such event, to the extent fully taken into
account in a single adjustment, shall not result in multiple adjustments hereunder; provided, however, that if more than one
subsection of this Section 11 is applicable to a single event, the subsection shall be applied that produces the largest adjustment.
(l)
Notice of Adjustments. Whenever the Conversion Price is adjusted as provided under this Section 11, the Company
shall as soon as reasonably practicable following the occurrence of an event that requires such adjustment (or if the Company is not
aware of such occurrence, as soon as reasonably practicable after becoming so aware):
(i)
compute the adjusted applicable Conversion Price in accordance with this Section 11 and prepare and
transmit to the Conversion Agent an Officer’s Certificate setting forth the applicable Conversion Price, the method of calculation
thereof, and the facts requiring such adjustment and upon which such adjustment is based; and
(ii)
provide a written notice to the Holders of the occurrence of such event and a statement in reasonable detail
setting forth the method by which the adjustment to the applicable Conversion Price was determined and setting forth the adjusted
applicable Conversion Price.
(m) Conversion Agent. The Conversion Agent shall not at any time be under any duty or responsibility to any Holder to
determine whether any facts exist that may require any adjustment of the Conversion Price or with respect to the nature or extent or
calculation of any such adjustment when made, or with respect to the method employed in making the same. The Conversion Agent
shall be fully authorized and protected in relying on any Officer’s Certificate delivered pursuant to this Section 11(m) and any
adjustment contained therein and the Conversion Agent shall not be deemed to have knowledge of any adjustment unless and until
it has received such certificate. The Conversion Agent shall not be accountable with respect to the validity or value (or the kind or
amount) of any shares of Company Common Stock, or of any securities or property, that may at the time be issued or delivered with
respect to any Series A Preferred Stock and the Conversion Agent makes no representation with respect thereto. The
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Conversion Agent shall not be responsible for any failure of the Company to issue, transfer or deliver any shares of Company
Common Stock pursuant to the conversion of Series A Preferred Stock or to comply with any of the duties, responsibilities or
covenants of the Company contained in this Section 11.
(n)
Fractional Shares. No fractional shares of Company Common Stock will be delivered to the Holders upon
conversion. In lieu of any fractional shares to which the Holders would otherwise be entitled, the number of shares of Company
Common Stock to be issued upon conversion of the Preferred Stock shall be rounded down to the nearest whole share. In order to
determine whether the number of shares of Company Common Stock to be delivered to a Holder upon the conversion of such
Holder’s shares of Series A Preferred Stock will include a fractional share, such determination shall be based on the aggregate
number of shares of Series A Preferred Stock of such Holder that are being converted on any single Conversion Date.
SECTION 12. Adjustment for Reorganization Events.
(a)

Reorganization Events. In the event of:

(i)
any reclassification, statutory exchange, merger, consolidation or other similar business combination of the
Company with or into another Person, in each case, pursuant to which at least a majority of the Company Common Stock is
changed or converted into, or exchanged for, cash, securities or other property of the Company or another Person;
(ii)
any sale, transfer, lease or conveyance to another Person of all or a majority of the property and assets of the
Company, in each case pursuant to which the Company Common Stock is converted into cash, securities or other property; or
(iii)
any statutory exchange of securities of the Company with another Person (other than in connection with a
merger or acquisition) or reclassification, recapitalization or reorganization of the Company Common Stock into other securities;
(each of which is referred to as a “Reorganization Event”);
then each share of Series A Preferred Stock outstanding immediately prior to such Reorganization Event will, without the approval
or election of the Holders and subject to Section 13(b), remain outstanding but shall become convertible into, out of funds legally
available therefor, the number, kind and amount of securities, cash and other property (the “Exchange Property”) (without any
interest on such Exchange Property and without any right to dividends or distribution on such Exchange Property which have a
record date that is prior to the applicable Conversion Date) that the Holder of such share of Series A Preferred Stock would have
received in such Reorganization Event had such Holder converted its shares of Series A Preferred Stock into the applicable number
of shares of Company Common Stock immediately prior to the effective date of the Reorganization Event using the Conversion
Price applicable immediately prior to the effective date of the Reorganization Event and the Accrued Value applicable at the time of
such subsequent conversion; provided, however that the foregoing shall not apply if such Holder is a Person with which the
Company consolidated or into which the Company merged or which merged into the Company or to which such sale or transfer was
made, as the case may be (any such Person, a “Constituent Person”), or an Affiliate of a Constituent Person, to the extent
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such Reorganization Event provides for different treatment of Company Common Stock held by such Constituent Persons or such
Affiliate thereof. If the kind or amount of securities, cash and other property receivable upon such Reorganization Event is not the
same for each share of Company Common Stock held immediately prior to such Reorganization Event by a Person (other than a
Constituent Person or an Affiliate thereof), then for the purpose of this Section 12(a), the kind and amount of securities, cash and
other property receivable upon conversion following such Reorganization Event will be deemed to be the weighted average of the
types and amounts of consideration received by the holders of Company Common Stock. In the event of a Reorganization Event
that constitutes a Change of Control and either the Company exercises its Change of Control Call with respect to any shares of
Series A Preferred Stock pursuant to Section 9 or any Holder exercises such Holder’s rights with respect to any of such Holder’s
shares of Series A Preferred Stock pursuant to Section 9, this Section 12(a) shall not apply to such shares of Series A Preferred
Stock.
(b)
Successive Reorganization Events. The above provisions of this Section 12 shall similarly apply to successive
Reorganization Events and the provisions of Section 11 shall apply to any shares of Capital Stock received by the holders of the
Company Common Stock in any such Reorganization Event.
(c)
Reorganization Event Notice. The Company (or any successor) shall, no less than thirty (30) days prior to the
anticipated effective date of any Reorganization Event, provide written notice to the Holders of such occurrence of such event and
of the kind and amount of the cash, securities or other property that constitutes the Exchange Property. Failure to deliver such notice
shall not affect the operation of this Section 12.
(d)
Reorganization Event Agreements. The Company shall not enter into any agreement for a transaction constituting a
Reorganization Event unless such agreement (i) provides for or does not interfere with or prevent (as applicable) conversion of the
Series A Preferred Stock into the Exchange Property in a manner that is consistent with and gives effect to this Section 12 or (ii)
permits the exercise of the Change of Control Put and Change of Control Call in accordance with Section 9.
SECTION 13. Voting Rights.
(a)
General. Except as provided in Section 13(b), Holders of shares of Series A Preferred Stock shall be entitled to vote
as a single class with the holders of the Company Common Stock and the holders of any other class or series of Capital Stock of the
Company then entitled to vote with the Company Common Stock on all matters submitted to a vote of the holders of Company
Common Stock (and, if applicable, holders of any other class or series of Capital Stock of the Company). Each Holder shall be
entitled to the number of votes, rounded down to the nearest whole number, not to exceed such Holder’s Individual Holder Share
Cap, equal to the product of (i) the aggregate Accrued Value of the issued and outstanding shares of Series A Preferred Stock
divided by the Minimum Price, multiplied by (ii) a fraction, the numerator of which is the number of shares of Series A Preferred
Stock held by such Holder and the denominator of which is the aggregate number of issued and outstanding shares of Series A
Preferred Stock, in each case at and calculated as of the record date for the determination of stockholders entitled to vote on or
consent to such matters or, if no such record
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date is established, at and as of the date such vote is taken or such consent is effective. The Holders shall be entitled to notice of any
meeting of holders of Company Common Stock in accordance with the Certificate of Incorporation and Bylaws of the Company,
each as in effect as of such applicable date.
For purposes of this Section 13, the filing in accordance with applicable law of a certificate of designations or any similar document
setting forth or changing the designations, powers, preferences, rights, qualifications, limitations and restrictions of any class or
series of stock of the Company shall be deemed an amendment to the Certificate of Incorporation.
(b)
Each Holder of Series A Preferred Stock will have one vote per share on any matter on which Holders of Series A
Preferred Stock are entitled to vote separately as a class.
(c)
Subject to Section 4.12 of the Investment Agreement, the vote, approval or election of the Holders holding a
majority of the shares of Series A Preferred Stock outstanding at such time, voting or acting together as a single class, given in
person or by proxy, either in writing without a meeting or by vote at any meeting called for the purpose, will be sufficient to waive
or amend any provision of this Certificate of Designations, and any amendment or waiver of any of the provisions of this Certificate
of Designations approved by such percentage of the Holders shall be binding on all of the Holders.
(d)
For the avoidance of doubt and notwithstanding anything to the contrary in the Certificate of Incorporation or
Bylaws of the Company, but subject to Section 4.12 of the Investment Agreement, the Holders of Series A Preferred Stock shall
have the exclusive approval, election and voting rights set forth in Section 13(b) and Section 14 and may take action or otherwise
approve any action with respect to such rights without a meeting by delivering a waiver or election in writing or by electronic
transmission of the Holders of the Series A Preferred Stock entitled to cast not less than the minimum number of votes that would
be necessary to authorize or take such action at a meeting of stockholders.
SECTION 14. Consent Rights. For so long as any shares of Series A Preferred Stock remain outstanding, the Company shall not,
and shall cause its Subsidiaries not to, unless the Majority Holders otherwise approve, vote for or authorize, or otherwise waive any
provision of this Section 14:
(a)
create or authorize the creation of, or issue any equity securities of the Company or any of its Subsidiaries (or rights
exercisable into equity securities of the Company or any of its Subsidiaries) that rank senior or pari passu to the rights, preferences
or privileges of the Series A Preferred Stock; or
(b)
permit any adverse change (including as a result of a merger, consolidation or other similar or extraordinary
transaction) to the rights, preferences or privileges of the Series A Preferred Stock set forth in the Company’s certificate of
incorporation or bylaws, including by amendment, modification or in any other manner that fails to give effect to the rights of the
holders of the Series A Preferred Stock as set forth in this Certificate of Designations, the Company’s certificate of incorporation or
bylaws, or otherwise required by applicable law.
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SECTION 15. Term. Except as expressly provided in this Certificate of Designations, the shares of Series A Preferred Stock shall
not be redeemable or otherwise mature and the term of the Series A Preferred Stock shall be perpetual.
SECTION 16. No Sinking Fund. Shares of Series A Preferred Stock shall not be subject to or entitled to the operation of a
retirement or sinking fund.
SECTION 17. Transfer Agent, Conversion Agent, Registrar and Paying Agent. The duly appointed Transfer Agent, Conversion
Agent, Registrar and paying agent for the Series A Preferred Stock shall be the Company. The Company may, in its sole discretion,
appoint any other Person to serve as Transfer Agent, Conversion Agent, Registrar or paying agent for the Series A Preferred Stock
and thereafter may remove or replace such other Person at any time. Upon any such appointment or removal, the Company shall
send notice thereof by first class mail, postage prepaid, to the Holders.
SECTION 18. Replacement Certificates.
(a)
Mutilated, Destroyed, Stolen and Lost Certificates. If physical certificates evidencing the Series A Preferred Stock
are issued, the Company shall replace any mutilated certificate at the Holder’s expense upon surrender of that certificate to the
Transfer Agent. The Company shall replace certificates that become destroyed, stolen or lost at the Holder’s expense upon delivery
to the Company and the Transfer Agent of satisfactory evidence that the certificate has been destroyed, stolen or lost, together with
any indemnity that may be required by the Transfer Agent and the Company.
(b)
Certificates Following Conversion. If physical certificates representing the Series A Preferred Stock are issued, the
Company shall not be required to issue replacement certificates representing shares of Series A Preferred Stock on or after the
Conversion Date applicable to such shares. In place of the delivery of a replacement certificate following the applicable Conversion
Date, the Transfer Agent, upon receipt of the satisfactory evidence and indemnity described in clause (a) above, shall deliver the
shares of Company Common Stock issuable upon conversion of such shares of Series A Preferred Stock formerly evidenced by the
physical certificate.
SECTION 19. Taxes.
(a)
Transfer Taxes. The Company shall pay any and all stock transfer, documentary, stamp and similar taxes (“Transfer
Taxes”) that may be payable in respect of any issuance or delivery of shares of Series A Preferred Stock or shares of Company
Common Stock or other securities issued on account of Series A Preferred Stock pursuant hereto or certificates representing such
shares or securities. However, in the case of conversion of Series A Preferred Stock, the Company shall not be required to pay any
such tax that may be payable in respect of any transfer involved in the issuance or delivery of shares of Series A Preferred Stock,
shares of Company Common Stock or other securities to a Beneficial Owner other than the Beneficial Owner of the Series A
Preferred Stock immediately prior to such conversion, and shall not be required to make any such issuance, delivery or payment
unless and until the Person requesting such issuance, delivery or payment has paid to the Company the amount of any such Transfer
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Tax or has established, to the satisfaction of the Company, that such Transfer Tax has been paid or is not payable.
(b)
Intended Tax Treatment. For U.S. federal and applicable state and local income tax purposes (i) the shares of Series
A Preferred Stock are not intended to be classified as “preferred stock” within the meaning of Code Section 305, Treasury
Regulation Section 1.305-5 or Code Section 306 (or similar or analogous state or local income tax law), (ii) if a conversion of
shares of Series A Preferred Stock into Company Common Stock is effected, such transaction is intended to be treated as a
“reorganization” within the meaning of Section 368(a)(l)(E) of the Code (or similar or analogous state or local income tax law)
whereby the Holder of each exchanged share of Series A Preferred Stock is intended to be treated as transferring such share to the
Company in exchange for Company Common Stock (such tax treatment described in clauses (i) and (ii), together, the “Intended Tax
Treatment”). The Company and each Holder, shall file all applicable income tax returns in accordance with the Intended Tax
Treatment and not take any reporting position with respect to applicable income taxes inconsistent with the Intended Tax Treatment
unless otherwise required in connection with the settlement or resolution of any tax audit, contest or other procedure with a taxing
authority or a change in law after the date hereof. Notwithstanding any other provision within this Certificate of Designation the
Company shall not, without the written approval of the Majority Holders, pay any dividend or make any other distribution (within
the meaning of Code Section 305 and the Treasury Regulations thereunder) on any share of capital stock or other security
convertible into, or exercisable or exchangeable for, any capital stock of the Company, or take any other action, so long as any share
of Series A Preferred Stock is outstanding, if such dividend, distribution or action may result in a deemed dividend or deemed
distribution pursuant to Code Section 305 to the Holders of such shares. For the avoidance of doubt, the parties agree that the Initial
Conversion Price Reset set forth in Section 11(a)(i) will not give rise to a deemed distribution pursuant to Code Section 305 to the
Holders of the Series A Preferred Stock.
(c)
Redemptions. The Company and the Holders agree to treat any redemption pursuant to Section 10 as a sale or
exchange for purposes of Code Section 302 to the maximum extent permitted by law.
(d)
Withholding. All payments and distributions (or deemed distributions) on the shares of Series A Preferred Stock (and
on the shares of Company Common Stock received upon their conversion) shall be subject to withholding and backup withholding
of taxes to the extent required by law, subject to applicable exemptions, and amounts withheld, if any, shall be treated as received by
the Holders. The Company shall provide the applicable Holder with reasonable notice in advance of such deduction and
withholding and shall use commercially reasonable efforts to cooperate with the applicable Holder to minimize or eliminate such
withholding. Absent a change in law or a contrary determination within the meaning of Code Section 1313, this Section 19(d) shall
not apply to the issuance of shares of Company Common Stock upon conversion or repurchase of any shares of Series A Preferred
Stock and the Company shall not have the right to withhold and deduct upon such conversion. To the extent the Company in good
faith reasonably believes that such change in law has in fact occurred, the Company shall give prompt notice of such change in law
to the applicable Holder and shall cooperate in good faith with the applicable Holder to minimize or eliminate such deduction or
withholding.
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SECTION 20. Notices. All notices referred to herein shall be in writing and, unless otherwise specified herein, all notices hereunder
shall be deemed to have been given upon the earlier of receipt thereof or three (3) Business Days after the mailing thereof if sent by
registered or certified mail with postage prepaid, or by private courier service addressed: (i) if to the Company, to its principal
executive offices (Attention: General Counsel), Email: legalreview@ehealth.com),(ii) if to any Holder, to such Holder at the mail or
email address of such Holder as listed in the stock record books of the Company (which may include the records of the Transfer
Agent) or (iii) to such other mail or email address as the Company or any such Holder, as the case may be, shall have designated by
notice similarly given.
SECTION 21. Facts Ascertainable. When the terms of this Certificate of Designations refers to a specific agreement or other
document to determine the meaning or operation of a provision hereof, the Secretary of the Company shall maintain a copy of such
agreement or document at the principal executive offices of the Company and a copy thereof shall be provided free of charge to any
Holder who makes a request therefor. The Secretary of the Company shall also maintain a written record of the Issuance Date, the
number of shares of Series A Preferred Stock issued to a Holder and the date of each such issuance, and shall furnish such written
record free of charge to any Holder who makes a request therefor.
SECTION 22. Waiver. Notwithstanding any provision in this Certificate of Designations to the contrary, any provision contained
herein and any right of the Holders of Series A Preferred Stock granted hereunder may be waived as to all shares of Series A
Preferred Stock (and the Holders thereof) upon the vote, election or approval of the Holders holding a majority of the shares of
Series A Preferred Stock then outstanding.
SECTION 23. Severability. If any term of the Series A Preferred Stock set forth herein is invalid, unlawful or incapable of being
enforced by reason of any rule of law or public policy, all other terms set forth herein which can be given effect without the invalid,
unlawful or unenforceable term will, nevertheless, remain in full force and effect, and no term herein set forth will be deemed
dependent upon any other such term unless so expressed herein.
[Signature Page Follows]
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IN WITNESS WHEREOF, the Company has caused this Certificate of Designations to be executed this 30th day of April , 2021.

EHEALTH, INC.

By:
Name:
Title:

/s/ Scott N. Flanders
Scott N. Flanders
Chief Executive Officer

